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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

PATRICK MEYER,

M 47701
Plaintiff,
Case No. 17-cv-259-M JR
VS.
SHANE PICA,
Defendant.

MEMORANDUM AND ORDER

REAGAN, Chief Judge:

Plaintiff Patrick Meyer currently incarcerated iRobinsonCorrectional Centerbrings
this pro seaction for deprivations of his constitutional rights pursuant to 42 U.S1088.0n
July 17, 2017, the Court dismissed Plaintiff's Original Complaint without prejushckwith
leave to amend. (Doc. 11). Plaintiff filash Amended Complaint on August 17, 2017. (Doc. 12).
According to theAmended ComplaintDefendant Pica, a correctional officer has been verbally
harassig and making fun of Plaintiff. Plaintiff contends the officer’'s conduct is causegal
anguish and seeks monetary relief.

This case is now before the Court for a preliminary review ofAtinendedComplaint
pursuant to 28 U.S.C. § 1915A, which provides:

(@) Screening — The court shall review, before docketing, if feasible or, in any

event, as soon as practicable after docketing, a complaint in a civil actiorcim whi

a prisoner seeks redress from a governmental entivfficer or employee of a

governmental entity.

(b)  Grounds for Dismissal — On review, the court shall identifgognizable

claims or dismiss the complaint, or any portion of the complaint, if the complaint

(2) is frivolous, malicious, or fails to state a claon which
relief may be granted; or
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(2) seeks monetary relief from a defendant who is immune
from such relief.

An action or claim is frivolous ifit lacks an arguable basis either in law or in fact.
Neitzke v. Williams490 U.S. 319, 325 (1989Frivolousnesss an objective standard that refers
to a claim that any reasonable person would find meritless.v. Clinton209 F.3d 1025, 1026
27 (7th Cir. 2000).An action fails to state a claim upon which relief can be granted if it does not
plead”enough fact$o state a claim to relief that is plausible on its fadgell Atlantic Corp. v.
Twombly 550 U.S. 544, 570 (2007)The claim of entitlement to relief must cro4be line
between possibility and plausibility.ld. at 557. At this juncture, the factual allegations of the
pro secomplaint are to be liberally construe8ee Rodriguez v. Plymouth Ambulance S&i7
F.3d 816, 821 (7th Cir. 2009).

The Original Complaint

The Original Complaint also alleged that Pica was tagnfand verbally harassing
Plaintiff. The Court previously summarized Plaintiff's allegations as follows

On October 18, 2016, Plaintiff was moved to 2B Wing. (Doc. Bb).fAfter being
moved to this wing, Plaintiff alleges Pica, a correctional officegam verbally
harassing and “making fun” of himld. Specifically, Plaintiff contends Pica
made comments such as: “Oh my feet hurt soo soo much, I can barely walk, oh
my ears | can barely hear.ld. Pica also made harassing comments regarding
Plaintiff's depressionld. Plaintiff feels intimidated by the comment&d. As a

result, he often remains in his cell and has requested psychological treatment
connection with these claims, Plaintiff seeks monetary damages.

(Doc. 11). After reviewing thesallegations,ite Court dismissed the Complaibecause the
conduct attributed to Pica did not rise to the level of a constitutional violation. Howaver, t

dismissal was without prejudice and with leave to amend.



Amended Complaint

According to the Amended Complaint, Plaintiff was moved to 2B wing on October 18,
2017. (Doc. 12, p. 5). After a couple of days, Pica began “making rude and disrespectful
comments when [Plaintiff] would go to night medicatioid” Specifically, Plaintiffcontends
Pica made comments such as: “Oh my feet hurt soo soo much, | can barely walkealsrhy
can barely hear.”ld. Pica also made harassing comments regarding Plaintiff's deprelskion.
Plaintiff further alleges that Pica made harassing comments that are detaiddintiff's
attached grievancetd. The attached grievances indicate that Pica has “snickered” at Plaintiff
and made fun of Plaintiff’'s depression, eyesight, and feet. Plaintiff contendsd&at ddnduct
is causing him to feel depressed and has resulted in Plaintiff seekimgeineatith the attending

psychologist. (Doc. 12, p. 5).

Discussion
Based on the allegations in the Complaint, the Court finds it convenient to divipeothe
se action into a single counfThe parties and the Court will usleis designatiorin all future
pleadings and orders, unless otherwise directed by a judicial officer of thig. Odwr
designation of this coumtoes not constitute an opinion regarditsgmerit Any other claim that
is mentioned in the Complaint but not addressed in this Order should be considered dismissed
without prejudice as inadequately pled underfivemblypleading standard.

Count 1- Constitutional claim against Pica for verbally harassing Plaintiff.

The alkegations in theAmendedComplaintstill fail to state a claim againdtica for
taunting Plaintiff “\[H]arassment, while regrettable, is not what comes to mind when one thinks

of ‘cruel and unusual’ punishment” under the Eighth AmendmBobbey v. Ill. Deft of



Corrections 574 F.3d 443, 446 (7th Cir. 2009). The “Constitution does not compel guards to
address prisoners in a civil tone using polite languadeatoine v. Uchtmami275 F.App’x. 539,

541 (7th Cir. 2008). The Seventh Circuit has held that “[s]tanding alone, simple verbal
harassment does not constitute cruel and unusual punishment [under the Eighth Amendment],
deprive a prisoner of a protected liberty interest [under the Fourteenth Amehameeny a
prisoner equal protection of the laws [under the Fourteenth Amendm@&sValt v. Carte224

F.3d 607, 612 (7th Cir. 2000) (collecting cas&)t see Beal v. FosteB03 F.3d 356, 3538

(7th Cir. 2015) (dismissal of Eighth Amendment claim based on harassment wasupgema
where plaintiff allegd psychological trauma to the extent of seeking mental health care;
harassment was sexual in nature and included physical conduct beyond the verbaldmyas
and harassment arguably placed plaintiff at greater danger of assaultriyyrisiheers).

The rude comments and taunting attributed to Pica simply do not rise to the level of a
constitutional violation. The fact that Plaintiff has sought counseling in ctanewith
depression he attributes to Pica’'s comments does not alter the Court’ssaR&y#tiff's request
for counseling does not suggest that he experienced the type of severe psyahtykuma at
issue inBeal v. Foster 803 F.3d 356, 3538 (7th Cir. 2015). Additionally, hie verbal
harassment described by Plaintiff does not come close to the type of hatassemered
actionable iBeal. Thus, although the conduct described may have been unprofessional and was
certainly distressing to Plaintiff, it does not state a constitutional claim.

The actionshall herefore be dismissed for failure to state a claim upon which relief may
be grantedPlaintiff will not be granted another opportunity to amend his complaifier

reviewing Plaintiffs Amended Complaint, it is evidahat the conduct attributed to Pisanot



actionable. Accordingly, granting Plaintiff a second opportunity to amendohiplaint would
be futile
Disposition

IT ISHEREBY ORDERED that theactionis DISMISSED with prejudice for failure
to state a clainupon which relief can be grantethis dismissal shall count as a “strike” under
28 U.S.C. § 1915(9g).

Plaintiff's obligation to pay the filing fee for this action was incurred at the time the
action was filed, thus the filing fee of $350.00 remains due and payae&28 U.S.C.
8 1915(b)1); Lucien v. Jockisghl33 F.3d 464, 467 (7th Cir. 1998).

If Plaintiff wishes to appeal this dismissal, his notice of appeal must be filed with this
Court within thirty days of the entry of judgmeftD. R. ApPrP. P.4(a)(1)(A). A motion for leave
to appeal in forma pauperis should set forth the issues Plaintiff plans to present an S¢pe
FED. R. APP. P. 24(a)(1)(C). If Plaintiff does choose to appeal, he will be f@tiiee $505.00
appellate filing fee irrespective of the outcome of the ap@esED. R. APP. P. 3(e); 28 U.S.C.
8 1915(e)(2)Ammons v. Gerlingeb47 F.3d 724, 7226 (7th Cir.2008);Sloan v. Leszal81
F.3d 857, 858-59 (7th Cir. 199%cien 133 F.3d at 467. Moreover, if the appeal is found to be
nonmeritorious, Plaintiff maylso incur another “strike.” A proper and timely motion filed
pursuant to Federal Rule of Civil Procedure 59(e) may toll thd@80appeal deadlin€ep. R.
APP. P.4(a)(4). A Rule 59(e) motion must be filed no more than twerght (28) days after the

enty of the judgment, and this 28—day deadline cannot be extended. However, a Rule 60(b)



motion for relief from a final judgment, order, or proceeding does not toll the deadline for a
appeal.
The Clerk shalCLOSE THIS CASE and enter judgment accordingly.
IT 1SSO ORDERED.
DATED: November 6, 2017
s/Michael J. Reagan

Chief Judge
United States District Court
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