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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

GILBERTO GONZALEZ, )
#K-69916, )
Plaintiff,
VS. Case No. 17-CV-287-NJR

WEXFORD HEALTH SOURCES, INC.,

IDOC,

KIMBERLY BUTLER, )

JOHN DOE, 1, )

JOHN DOE 2, )

JOHN DOE 3, )
)
)
)

~ e~ T

JANE DOE,

DR. TROST,

JOHN DOE 4,

LORI OAKLEY, and )
BALDWIN, )

Defendants. )

MEMORANDUM AND ORDER

ROSENSTENGEL, District Judge:

Plaintiff Gilberto Gonzalez, an inmate curtly housed at Menard Correctional Center
(“Menard”), filed this action pursuant to 42 U.S.C. § 1983. Plaintiff brings allegations pertaining
to the conditions at Menard and the medical care he received for a broken thumb. Plaintiff
maintains that the alleged cdifigtional deprivations are connedt, in whole or in part, to
overcrowding at Menard. Plaintiff seekmonetary damages, injunctive reftend a prison

transfer? (Doc. 1, p. 26).

! Plaintiff asks for Menard to be shut down and for specific medical care. (Doc. 1, p. 26).
2 plaintiff asks to be “removed from these conditions.” (Doc. 1, p. 26).
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This case is now before the Court for a preliminary review of the Complaint (Doc. 1)
pursuant to 28 U.S.C. § 1915A, which provides:

(a) Screening— The court shall review, before dating, if feasible or, in any
event, as soon as practicable after docketing, a complaint in a civil action in which a
prisoner seeks redress from a governmental entity or officer or employee of a
governmental entity.

(b) Grounds for Dismissal — On review, the court shall identify
cognizable claims or dismiss the complaint, or any portion of the complaint, if the
complaint—

(2) is frivolous, malicious, dfails to state a claim on which
relief may be granted; or
(2) seeks monetary relief from a defendant who is immune

from such relief.

An action or claim is frivolous if “it lacks an arguable basis either in law or in fact.”
Neitzke v. Williams490 U.S. 319, 325 (1989). Frivolousness is an objective standard that refers
to a claim that any reasonable person would find meritlessy. Clinton209 F.3d 1025, 1026-

27 (7th Cir. 2000). An action fails to state aitlaupon which relief can be granted if it does not
plead “enough facts to state a claim to relief that is plausible on its ek Atlantic Corp. v.
Twombly 550 U.S. 544, 570 (2007). The claim of entitent to relief must cross “the line
between possibility and plausibilityld. at 557. At this juncture, éhfactual allegations of the
pro secomplaint are to be liberally construé&ke Rodriguez v. Plymouth Ambulance $S&ir

F.3d 816, 821 (7th Cir. 2009).

The Complaint

Plaintiff asserts four sets of claims against Defendants in his Complaint. A summary of
the factual allegations offered in support of thamk is followed by a brief analysis of each
claim below. Any claim that is not recognizbg the Court in this screening order should be

considered dismissed withopitejudice from this action.



1. Conditions of Confinement

Plaintiff describesMenardas old, dilapidated, amalercrowded (Doc. 1, pp. 6-10). The
prison was allegedly built in 187&1d has not been updated. (D64, p. 6). Cells that were
originally built to house one inmate are nawed to house two inmates. (Doc. 1, p. 6).
Therefore, inmates do not have enough spaceowe around in the cells and are only permitted
one hour of exercise outside of their cells edak. (Doc. 1, pp. 6-7). This causes psychological
and physical deterioration. (Doc. 1, p. 6). Bemlaintiff cannot move freely around his cell
and is not given adequate opportunities to exercise, he is suffering from headaches, constipation,
knee pain, back pain, depression, armeased blood pressure. (Doc. 1, p. 7).

In addition to the above, Plaintiff comams of the following cell conditions:

e The cells have inadequate ventilatiosulting in extremely hot and cold
temperatures. (Doc. 1, p. 8).

e The cells are infested with ants, mice, and roaches. (Doc. 1, p. 8).

e The plumbing is inadequate. (Doc. 1, p.\Bhen other inmates flush their toilets,
feces and urine flow into Plaintiff's toilet. (Doc. 1, p. 8).

e Cleaning supplies are not provided on a reghésis. (Doc. 1, p. 8). As a result,
Plaintiff cannot keep his cell clean; baga, germs, and disease are left to
accumulate and gather in Plaintiff's cell. (Doc. 1, p. 8).
e The cells and showers havegh levels of toxic black mold and Plaintiff is
breathing in mold spores on a daily basis. (Doc. 1, p. 8).
In connection with these claims, Plaintiffmas the lllinois Depament of Corrections
(“IDOC’), Butler (Former Menard Warden), John Doe 1 (Menard Warden from December 2016
— February 2017), Baldwin (IDOC Director), amdexford. (Doc. 1, p. 9). Plaintiff contends

these Defendants are required to conduct andysafed sanitation checks throughout the cell

houses but fail to do so. (Doc. 1, p. 9). Plaintiff also suggests that IDOC, Butler, John Doe 1, and



Baldwin are subject to liability for “turning a blind eye” to the alleged unconstitutional
conditions. With respect to this claim, Plaintiff alleges Defendants were on notice of these
conditions because of numerous inmate grievances, letters, and lawsuits regarding the same
conditions, as well as reports issued by the Jdtward Association. (Doc. 1, p. 9). Finally, the
Complaint also suggests that Oakley, a grievameaselor, is subject to liability for denying a
grievance pertaining to Plaintiff's cell conditiond.
2. Deliberate Indifference to Serious Medical Needs

Plaintiff generally alleges that medical treatment at Menard is substandard and regularly
denied or delayed. (Doc. 1, pp. 10-11, 19-22). Bfarontends correctional officers have taken
on an improper gate-keeper role, often denyirguests for medical visits when they feel an
injury is not serious and improperly substituting their judgment for the judgment of medical
staff. (Doc. 1, pp. 14-16). Plaintiff attributethe alleged constitwnal deprivations to
(1) Menard’s severe overcrowding (there areamaiugh medical employees to meet the prison’s
needs) (Doc. 1, pp. 22-23); (2) inadequate trgjrfrom IDOC, Baldwin, Butler, and Wexford
(Doc. 1, pp. 13, 15); and (3) Wexford’s cost saypogjcies, including deberately understaffing
the medical department, utilizing cheaper/less effective treatments, and denying/delaying
necessary treatment (Doc. 1, pp. 10-11, 19-22)ntffaalso asserts that IDOC, Butler, and
Baldwin are on notice about the conduct desdriladove (because of grievances, letters,
lawsuits, reports from the John Howard Association, and newspaper articles) but have “turned a
blind eye” to it. (Doc. 1, p. 14). Finally, Plaifftcontends that Wexford, IDOC, Butler, John
Doe 1, Baldwin, and Trost “allow the healthcare tmibe understaffed” and then use the lack of

staff as basis for denying whieal requests. (Doc. 1, p. 19).



Plaintiff's medical claim arises from the medical care he received for a broken thumb.
(Doc. 1, p. 11). On November 30, 2016, Plaintiff was in the yard and injured his right thumb.
(Doc. 1, pp. 11, 39). Plaintiff's thumb was bentaatodd angle, swollen to twice its size, and
turning black/purple. (Doc. 1, p. 11). Plaintifieved his injured thumb to John Doe 2 — the on
duty tower officer.ld. John Doe 2 disregarded Plaintiff’'s request for medical attention and told
Plaintiff he would have to seekedical care when Plaintiff retued to the cell house. (Doc. 1,
pp. 11-12). According to the Complaint, Plaintftl not return to the cell house for another two
hours?

At approximately 2:00 p.m., Plaintiff returnea the cell house. (Doc. 1, p. 16). Plaintiff
showed his thumb to the cell house sergeant agallery officer. (Doc. 1, p. 16). The sergeant
and the officer denied Plaintiff's request for medical attention and told him he would have to
seek assistance on the following shift (3:00 p.m. To 11:00 pan:Jhe cell house sergeant and
the gallery officer are not identified as defendants in Plaintiff's caption or in Plaintgt fli
defendants.

During the 3:00 p.m. to 11:00 p.m. shift, Pi@gif showed his injured thumb to a
correctional officer. (Doc. 1, p. 17). Plaintiffltothe correctional officer his thumb was broken,
that he was in severe pain (on a scale of 1-Hpain was a 9 or highe and requested medical
attention.Id. The correctional officer indicated he would contact the healthcare Idnithe
correctional officer returned and told Plaintifaththe healthcare unit was short staffed and the

nurses were extremely busy handling new arriv@sc. 1, p. 18). Accordingly, the nurses were

% The Complaint does not state exactly when Plaintiff injured his thumb. Plaintiff subsigqakeges that he
returned to the cell house at approximately 2:00 p.m. (Doc. 1, p. 16), suggesting he injured his thumb at
approximately noon. However, medical records attached to the Complaint indicate timuirshedcurred at 2:00

p.m. (Doc. 1, p. 44).



too busy to address Plaintiff's broken thumb jahhthe nurses deemed to be a non-emergency.
(Doc. 1, p. 18).

Around 8:00 p.m., Jane Doe 1, a nurse, wassipg out night medications. (Doc. 1,

p. 18). Plaintiff showed Jane Doe 1 himimb and requested medical attentitsh.The nurse
informed Plaintiff that they were short staffand too busy handling new arrivals to address
Plaintiffs non-emergency broken thumhd. Plaintiff indicated he w& in severe pain and
requested pain medicatidd. Jane Doe 1 denied Plaintiff’'s request. (Doc. 1, p. 19).

On December 1, 2016, Plaintiff showed his raghthumb to John Doe 4, a physician’s
assistant. (Doc. 1, p. 19). John Doe 4 exaudhithe injury, prescribed Motrin for pafrand
referred Plaintiff to the healthcare unit for amay. (Doc. 1, pp. 20, 39, 44-45). Plaintiff's thumb
was x-rayed the same day. (Doc. 1, pp. 20, 42). The x-ray revealed that Plaintiff's thumb was
broken. (Doc. 1, pp. 20, 42). According to the Complaint, upon reviewing the x-ray, John Doe 4
prescribed a plastic mold for Plaintiff's thumb. (Doc. 1, p. 20). Plaintiff contends the Plastic
mold was ineffective because it was ill fitting and twice as big as his thidmBlaintiff also
contends that his injury should have bé&eated with a cast and not a plastic madd.

On December 9, 2016, Plaintiff was examinedabyunidentified nurstor pain related to
his injured thumb. (Doc. 1, p. 45). At the time, Plaintiff was taking 1600 mg of Mattin.
Plaintiff's thumb was examined, and Tylenol was prescribed instead of Mhtrimhe nurse
informed Plaintiff that only a physician couddidress his request foratger pain medication.
(Doc. 1, p. 22). Accordingly, the nurse referrediRiff for treatment with a physician. (Doc. 1,
pp. 22, 45). The Complaint suggests that Troshésphysician to whom Plaintiff would have

been referred, but Plaintiff was never examinedlbyst. (Doc. 1, p. 22). Instead, Plaintiff was

* The medical record from Plaintiff's December 9, 20&%amination indicates that Plaintiff was previously
prescribed 1600 mg of Motrin for his thumb injury. (Doc. 1, p. 45).

6



seen by John Doe 4d. John Doe 4 also lacked the auihorto prescribe stronger pain
medication and did not effectively treat Plaintiff’'s pdah.

On December 20, 2016, Plaintiff had a follow-up x-ray ordered by John Doe 4. (Doc. 1,
p. 43). That x-ray revealed that the thumb wakfeactured but noted that “some healing” was
“suggested.d. A letter responding to one of Plaintiffsomplaints indicates that Plaintiff was
also examined and received follow-up x-rays on December 28, 2016 and January 12, 2017. (Doc.
1, p. 39).

Plaintiff contends he was never examirt®d a specialist because of Wexford's cost-
saving policies. (Doc. 1, p. 21). Plaintiff also obgetd the fact that he has not received an MRI
(Doc. 1, p. 21) and that medical staff do notmaté¢o follow-up with physical therapy. (Doc. 1,

p. 24).

On December 2, 2016, Plaintiff submitted a gaiece regarding the delayed treatment for
his injured thumb. (Doc. 1, pp. 4-5, 31-33). The gaiese also indicated ah although Plaintiff
had received some medical care, the medical care was inaddduBtaintiff did not receive a
response and subsequently mutbed letters to the wardenofdn Doe 1) and Baldwin. (Doc. 1,
pp. 4-5, 36-38). The letters inquired about the statu3laintiff’'s original grievance, suggested
that Plaintiff was being denied medical caasd asked for help in obtaining medical care.
(Doc. 1, pp. 36-38). In February 2017, Lashbraesponded to one of Plaintiff's letters,
indicating the letter had been forwarded to her. (Doc. 1, p. 39). Lashbrook reviewed Plaintiff's
medical records and concluded that Plaintiff was receiving treatment for his injured tdumb.

3. Claims Pertaining to Prisoner Mail and Prison Library (Counts 3 through 5)

Plaintiff contends the mailroom is inagleately staffed and mailroom employees are

inadequately trained. (Doc. 1, p. 7). As a result, mail is sometimes lost or delayed, and legal mail



is being opened outside of Plaintiff's presenicke.Plaintiff also alleges that the law library is
inadequately staffed and law library employees are inadequately treEdn@¢hintiff alleges this
violates his right to accessetlzourts and to access counsel.

Plaintiff contends the inadequacies in the mailroom and law library are connected to the
issue of overcrowding. (Doc. 1, pp. 7-8). Thes@ms appear to be directed against IDOC,
Butler, John Doe 1, Baldwin, and Wexford. (Doc. 1, p. 9).

4. Cancelling Medical Appointments During Lockdown (Count 6)

Plaintiff contends that Wexford, Trost, Butler, John Doe 1, and Baldwin have
implemented a policy canceling all medical cabges when Menard is on lockdown. (Doc. 1, p.
23). On December 23, 2016, as a result of thigyoPlaintiff's medical call pass was recalled
and Plaintiff was not seen asquested. (Doc. 1, pp. 24, 46).

Dismissal of Certain Defendants

IDOC

Plaintiff cannot maintain his suit for mone\amages against the IDOC because it is a
state government agency. The Supreme Court has held that “neither a State nor its officials
acting in their official capacities are ‘persons’ under 8 1988ll' v. Mich. Dep’t of State Police
491 U.S. 58, 71 (1989). The Eleventh Amendment bars suits against states in federal court for
money damage$Vynn v. Southward®51 F.3d 588, 592 (7th Cir. 200Bjjlman v. Ind. Dep’t of
Corr., 56 F.3d 785, 788 (7th Cir. 1995) (state Depantnoé Corrections is immune from suit by
virtue of Eleventh Amendmentljughes v. Joliet Corr. Ctyr 931 F.2d 425, 427 (7th Cir. 1991)
(same)Santiago v. LaneB94 F.2d 219, 220 n. 3 (7th Cir. 1990) (safe).

Accordingly, IDOC shall belismissed without prejudice.

® To the extent that Plaintiff is seeking injunctive religdcqueline Lashbrook, the current warden of Menard, shall
be added as an official capacity defendant.



John Doe 3 - Lieutenant on Yard

Plaintiff names John Doe 3 (Lieutenant ¥ard) in the case caption. He does not,
however, make any specific allegations against this individual in the body of the Complaint.
Plaintiffs, even those proceedingo se are required to associate specific defendants with
specific claims so that defendants are put on notice of the claims brought against them and can
properly answer the complainSee Haines v. Kerner404 U.S. 519, 520-21 (1972).
Additionally, “Federal Rule o€ivil Procedure 8(a)(2) requires gria short and plain statement
of the claim showing that the pleader is entitled to relief,” in order to ‘give the defendant fair
notice of what the ... claim is and the grounds upon which it re®sll” Atlantic Corp. v.
Twombly 550 U.S. 544, 555 (2007) (quoti@pnley v. Gibson355 U.S. 41, 47 (1957)). Thus,
where a plaintiff has not includeddefendant in his statementtbé claim, the defendant cannot
be said to be adequately put on notice of which claims in the complaint, if any, are directed
against him. Merely invoking the name of a pdndefendant is not sufficient to state a claim
against that individualSee Collins v. Kibort143 F.3d 331, 334 (7th Cir. 1998) (“A plaintiff
cannot state a claim against a defendant tyding the defendant’s name in the caption.”).

Accordingly, John Doe 3 shall be dissed from this action without prejudice.
Jacqueline Lashbrook

Jacqueline Lashbrook is the current warderMignard. In the body of the Complaint
Plaintiff objects to Lashbrook’s handling of dtéx Plaintiff submitted to Baldwin on December
18, 2016. (Doc. 1, pp. 5, 36, 39). The letter indicated that Plaintiff was not receiving adequate
care for his injured thumb and alleged that hesvjmus grievance and letters regarding the same
were being ignored. (Doc. 1, p. 36). On February 9, 2017, Lashbrook responded to Plaintiff's

letter indicating it had been forwarded to her. (Doc. 1, p. 39). Lashbrook indicated that she was



not in receipt of any grievances filed by Plaintiff but that she had reviewed his medical records
and he appeared to be receiving chte.

These allegations suggest that Plaintiff may have intended to bring a claim against
Lashbrook in her individual capacity, but Lashbrook is not identified as a defendant in the
caption or in Plaintiff's list of defendants. Plaintiff identifies two wardens as defendants in this
action: Kimberly Butler (former warden of Mard) and John Doe 1 (warden of Menard from
December 1, 2016 to February 2017). Plaintiff sr@aint and attached bibits indicate that
Lashbrook was not employed as the WardeMehard until Februarg017. (Doc. 1, pp. 5, 39).
Thus, Lashbrook does not appear to be the dedrdohn Doe 1 Defendant and is not otherwise
identified as a defendant in this action.

At this time, any individual capacity claimsgainst Lashbrook shall be considered
dismissed without prejudic&seeFeD. R. Qv. P. 10(a) (noting that the title of the complaint
“‘must name all the parties”Myles v. United States116 F.3d 551, 551-52 (7th Cir. 2005)
(holding that to be properly considered a partgetendant must be “specif[ied] in the caption”).

If Plaintiff intended to bring a claim againkashbrook in her individual capacity, he must
submit an amended complaint in accordance #wéteral Rule of CiviProcedure 15 and Local
Rule 15.1°

As detailed below, however, Lashbrook, as¢beent warden of Menard, will be added

as an official capacity defendant for purposesddressing any injunctive relief that might be

granted and identifying any unknown defendants.

® The Court also notes that the described sequence of events does not suggest a basis for individualdibility u
§ 1983 as to Lashbroolsee Diaz v. Goding2017 WL 2116175 (7th Cir. May 15, 201Anett v. Webster658
F.3d 742, 755 (7th Cir. 2011).
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Cell House Sergeant and Gallery Officer

The body of the Complaint alleges thiavo unknown individuals—the “cell house
sergeant” and the “gallery officer"—disregarded Plaintiff's requests for medical care. (Doc. 1,
p. 16). These individuals are not identified as defendants in Plaintiff's caption or in his list of
defendants. Accordingly, any claims Plaintifftanded to bring against these individuals should
be considered dismissed without prejudigeeFeD. R. Qv. P. 10(a)Myles 416 F.3d at 551-52.
If Plaintiff intended to assert a claim against either individual, he must submit an amended
complaint in accordance with Federal RafeCivil Procedure 15 and Local Rule 15.1.

Merits Review Under 8§ 1915(A)

Based on the allegations of the Complatiné Court finds it convenient to divide theo
seaction into the following counts. The parties ahd Court will use these designations in all
future pleadings and orders, unless otherwise @idebly a judicial officer of this Court. The
designation of these counts does not constitute an opinion regarding their merit.

Count1-—  Eighth Amendment conditions oforfinement claim against Oakley,
Butler, John Doe 1, Baldwin, and Wexford for housing Plaintiff in an
unsanitary/unsafe cell and for placing two inmates in an cell designed for
only one, with limited exercise opganities outside of the cell.

Count 2 —  Eighth Amendment deliberate indifference claim against Wexford, Butler,
Baldwin, John Doe 1, John Doe 2, Jane Doe, and John Doe 4 for failure to
adequately treat and/or delayed treatment of Plaintiff's injured thumb.

Count 3—  First Amendment claim pertaining to lost or delayed mail.

Count4 —  First Amendment and/or Fourteenthimendment claim pertaining to
inadequate law library staff.

Count5—  First Amendment and/or Fourteerdmendment claim pertaining to the
opening of legal mail when Plaintiff is not present.

Count 6 —  Eighth Amendment claim against Wexford, Trost, Butler, John Doe 1, and

Baldwin for deliberate indifference to Plaintiffs medical needs on
December 23, 2016.
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Count 1-Conditions of Confinement

The Eighth Amendment to the United &mtConstitution prohibits cruel and unusual
punishment and applies to the states throtigh Due Process Clause of the Fourteenth
AmendmentGillis v. Litscher 468 F.3d 488, 491 (7th Cir. 2006) (citiRgbinson v. California
370 U.S. 600 (1962)). Although the Constitution “does not mandate cobléopasons,” it does
require inmates to be housed under “humeaeditions” and providedvith “adequate food,
clothing, shelter, and medical car&armer v. Brennan511 U.S. 825, 832 (1994Rhodes v.
Chapman 452 U.S. 337, 349 (1981). A claim for wmstitutional conditions of confinement
includes an objective and a subjective componEatmer, 511 U.S. at 834. Plaintiff must
demonstrate (1) that he suffered a sufficiestlyious deprivation (i.egbjective standard), and
(2) the defendant acted with deliberate indiffexe to his conditions otonfinement (i.e.,
subjective standardpain v. Wood512 F.3d 886, 893-94 (7th Cir. 2008) (citiRgrmer, 511
U.S. at 837).

The allegations satisfy the objective component of this claim for screening purposes.
Plaintiff describes being housedtiwv a cellmate in a cell that is designed for a single person.
Plaintiff contends the cell restricts his movement and that he has limited access to exercise.
Plaintiff also describes unsamyaand unhealthy cell conditionlblack mold, bacteria, human
waste, and infestations). As a result of theseditions, Plaintiff has allegedly suffered from
physical and mental health issues.

The next question is whether the officialsrel in connection witkhis claim exhibited
deliberate indifference to these conditions. The Court evaluates this issue with respect to each

Defendant below.
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Butler, John Doe 1, and Baldwin

The Complaint suggests two theories of liability as to these Defendants. First, Plaintiff
contends that the Defendardse subject to liability becaesthey failed to conduct required
safety and sanitation checks. (Doc. 1, p. 9erEassuming prison policies require such checks,
the alleged violation of a prison rule or regulation does not, by itself, establish a constitutional
violation. See Scott v. Edinbur846 F.3d 752, 760 (7th Cir. 2003).

Plaintiff's second theory of recovery réda to the Defendantsilleged knowledge of
unconstitutional conditions afonfinement at Menard. The Complaint suggests that Butler, John
Doe 1, and Baldwin must have known about the complained of conditions because of the
numerous grievances, reports, dadsuits that have been filed over the years considering the
same conditions. The Seventh Qitchas found that prison admitrigtors in a similar situation
were “well aware of multiple grievances from inmates regarding small cells” based on
“numerous past lawsuits, including one specifically describing and ordering a remedial plan for
overcrowding, small cells, and lack adequate medical care..Turley v. Rednouyr729 F.3d
645, 652-53 (7th Cir. 2013) (citingghtfoot v. Walker486 F. Supp. 504, 511 (C.D. Ill. 1980);
Munson v. Hulick2010 WL 2698279 (S.D. lll. July 7, 2010) (grievances filed by plaintiff and
other inmates were deemed sufficient atesning to put prison officials on notice of
unconstitutional conditions where Medgprisoner challenged 40’ k® that held 2 inmates for
21-22 hours per day)). In addition to these pastgnees and suits, Plaintiff did complain about
the conditions in at least one grievance. (Rp@p. 34-35). It was denied because decisions
regarding cell size and occupancy are “Adndecision[s].” (Doc. 1, p. 39). Given these

considerations, the Court finds that the Conmplzatisfies the subjective component of this
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claim against Butler, John Doe 1, and Baldwirghhfanking administrative officials who were
allegedly involved irdecisions regarding cell conditions at Menard.
Wexford

With respect to Count 1, Wexford is allegediubject to liability because it failed to
conduct required safety and gation checks. As noted above, however, such a claim does not
establish a constitutional violation. Accordingly, Count 1 shall be dismissed without prejudice as
to Wexford.
Lori Oakley

Plaintiff suggests that Oakley is subject to liability for denying Plaintiff's grievance
pertaining to cell conditions. Generally, the dew@b grievance, standing alone, is not enough
to violate the United States Constituti@ee, e.g., George v. Abdulld07 F.3d 605, 609 (7th
Cir. 2007) (“Ruling against a prisoner on aadministrative complaint does not cause or
contribute to the violation.”)Owens v. Hinsley635 F.3d 950, 953 (7th Cir. 2011) (“[T]he
alleged mishandling of [@risoner’s] grievance by persons who otherwise did not cause or
participate in the underlyingonduct states no claim."$ee also Estate of Miller by Chassie v.
Marberry, 847 F.3d 425, 428-29 (7th Cir. 2017) (“inaction following receipt of a complaint
about someone else's conduct is not a soofcéability”). However, “a prison official's
knowledge of prison conditions learned from iamate’s communications can, under some
circumstances, constitute sufficient knowledge efd¢bnditions to require the officer to exercise
his or her authority and to take the neededbadip investigate and, ifecessary, to rectify the
offending condition.”Perez v. Fenoglio7/92 F.3d 768, 781-82 (citingance v. Peter97 F.3d

987, 993 (7th Cir. 1996)).
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In this case, Plaintiff submitted a griew@npertaining to cell conditions and limited
opportunities to exercise. (Dod&, pp. 34-35). After investigatin@laintiff's claims, Oakley
concluded that Menard is in compliance with applicable regulations and recommended that
Plaintiff's grievance be deniegk moot. (Doc. 1, pp. 9, 39). These allegations do not suggest that
Oakley “turned a blind eye” to a constitutional violation as describeBeirezand related
authority. As such, Oakley’s denial of Plaintiff's grievance states no claim.

Accordingly, Count 1 shall be disased as to Oakley without prejudice.

Count 2—-Deliberate Indifference to Serious Medical Needs

Deliberate indifference “to serious medical needs of prisoners constitutes the
‘unnecessary and wanton infliction of pairproscribed by the Eighth AmendmenEstelle v.
Gamble 429 U.S. 97, 104 (1976). To state a clainprigoner must show that: (1) he suffered
from an objectively serious medical need; and (2) state officials acted with deliberate
indifference to the prisoner's mediagaed, which is a subjective standdfdrmer v. Brennan
511 U.S. 825, 834 (1994 hapman v. Keltner241 F.3d 842, 845 (7th Cir. 2001). Deliberate
indifference to a serious medical need can beifested by “blatantly inappropriate” treatment,
Greeno v. Daley414 F.3d 645, 654 (7th Cir. 2005), or by “woefully inadequate action,”
Cavalieri v. Shepherd21 F.3d 616, 624 (7th Cir. 2003), as well as by no action at all. Delaying
treatment may constituteleliberate indifference if such delay exacerbated the injury or
unnecessarily prolonged an inmate’s pa@dmez v. Rand|&80 F.3d 859, 865 (7th Cir. 2012)
(internal citations ad quotations omitted)See also Farmer v. Brennabll U.S. 825, 842
(1994); Perez v. Fenoglio792 F.3d 768, 777-78 (7th Cir. 2015). Medical malpractice, mere
disagreement with a doctor’'s medical judgmemadvertent error, and negligence, however, do

not amount to delibate indifferenceEstelle 429 U.S. at 10@erry v. Peterman604 F.3d 435,
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441 (7th Cir. 2010)DPuckworth v. Ahmads32 F.3d 675, 679 (7th Cir. 200&reenq 414 F.3d
at 653.

Plaintiff alleges that he suffered from aken thumb, the thumb was obviously swollen
and discolored, and he wan severe pain. These allegaticestablish that Plaintiff had an
objectively serious medical need, at least at this stage.

A closer question is posed as to whethexirRiff's allegations establish the subjective
component, because Plaintiff received some oadiare but alleges the care was delayed or
inadequate. As discussed mor#yfioelow, applying the generowstandard of review applicable
at screening, the Court finds that Plaintiff Isasisfied the subjective component of the inquiry
with respect to John Doe 2, Jane Doe, John Doe 4, John Doe 1, Wexford, Butler, and Baldwin.
The Complaint fails to state a claim, however, as to Trost.

John Doe 2 and Jane Doe

Plaintiff alleges that John Doe 2 and Jddee disregarded his requests for medical
treatment. The alleged delay in treatment may have exacerbated Plaintiff's injury and/or
unnecessarily prolonged Plaintiff's pain. Accoglyy Plaintiff may proceed as to John Doe 2
and Jane Doe.

John Doe 4

The Complaint and the accompanying records indicate Plaintiff was receiving treatment
from John Doe 4. Plaintiff suggests, however, thatn Doe 4 prescribed ineffective treatment
(an ill-fitting thumb mold) and pain medication. Fmurposes of the initial review, the allegation
of a lack of meaningful treatmeis sufficient to proceed & John Doe 4. Further development
of the record may demonstrate that Plaintiff merely disagreed with the prescribed course of

treatment and that John Doe 4 did not act wiliberate indifferenceNonetheless, the Court
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cannot say this with certainty at the screeniaget Accordingly, Count 2 shall proceed against
John Doe 4.
Wexford

Plaintiff also has satisfied the subjective component of the inquiry with respect to his
allegations against Wexford. Ti&eventh Circuit has held that corporate entity violates an
inmate’s constitutional rights only when it has a policy that creates conditions that infringe upon
an inmate’s constitutional rightSee Woodward v. Corr. Med. Seof lll., Inc., 368 F.3d 917,
927 (7th Cir. 2004)See also Jackson v. Ill. Medi-Car, In800 F.3d 760, 766 n.6 (7th Cir.
2002) (private corporation is treated as thoitglvere a municipal entity in a § 1983 action).
Plaintiff alleges that Wexford has implementgdrious cost-saving policies and that his
treatment requests have beeraged and/or denied because tbbse policies. Plaintiff has
therefore stated a colorable claim against Wexford.

Accordingly, Count 2 shall proceed as to Wexford
Butler, Baldwin, and John Doe 1

The Complaint also suggests that Plaintiff's requests for treatment were denied or
delayed because of a policy attributable tdl&y Baldwin, and/or John Doe 1—at least to the
level of “turning a blind eye.See Perez v. Fenogli@92 F.3d 768, 781-782 (7th Cir. 2015);
Gentry v. Duckworthg5 F.3d 555, 561 (7th Cir. 1995). Funth®laintiff's correspondence to
Baldwin and John Doe 1 regardintadequate medal treatmenimay have triggered a duty to
investigate and, if necessargctify the complained of conditiosee PereZ/92 F.3d at 781-82;
Vance v. Peter97 F.3d 987, 993 (7th Cir. 1996).

Accordingly, Count 2 shall proceed as to Butler, Baldwin, and John Doe 1.

17



Trost

The Complaint fails to state a claim as to Trost. Trost is mentioned sporadically
throughout the Complaint. But none of the allegations suggest that Trost was directly involved in
treating the Plaintiff's injury or otherwise personally responsiblettieralleged constitutional
deprivations.

Accordingly, Count 2 shall be disnsisd without prejudice as to Trost.

Count 3—First Amendment claim pergining to lost or delayed mail

The Supreme Court has recognized that prisoners have protected First Amendment
interests in both sending and receiving mail, particularly legal ®ad. Thornburgh v. Abbott
490 U.S. 401 (1989)urner v. Safely482 U.S. 78 (1987Pell v. Procunier 417 U.S. 817, 822
(1974). A valid claim typically requires “a contimg pattern or repeated occurrences” of mail
interferenceZimmerman v. Tribble226 F.3d 568, 572 (7th Cir. 2000). In this case, Plaintiff
generally alleges that mail at Menard is often lost or delayed. But Plaintiff does not allege that
his mail has been lost or delayed or otheewislaborate on this claim. Absent additional
information, the Complaint fails to state a claintpming to interference with Plaintiff's mail.

As such, Count 3 shall be dismissedhwiit prejudice for failur¢o state a claim.

Count 4—-Inadequate Law Library

“[T]he mere denial of access to a prison lawdtly or to other legal materials is not itself
a violation of a prisoner’s rights; his right is to acctss courts and only if the defendants’
conduct prejudices a potentially meritorious chajle to the prisoner’s conviction, sentence, or
conditions of confinement has this right been infringédarshall v. Knight 445 F.3d 965, 968
(7th Cir. 2006). To state a claim, a plaintiff must explain “do@nection between the alleged

denial of access to legal materials and an inability to pursue a legitimate challenge to a
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conviction, sentence, grison conditions,Ortiz v. Downey561 F.3d 664, 671 (7th Cir. 2009)
(internal quotation rad citation omitted)accord Guajardo Palma v. Martinsp622 F.3d 801,
805—06 (7th Cir. 2010).

Here, Plaintiff merely alleges that the law library staffing is somehow inadequate.
Plaintiff does not identify an injury associated with the alleged inadequacies. This is insufficient.
Accordingly, Count 4 shall be dismissedhout prejudice for failure to state a claim.

Count 5—Opening of Legal Mall

The Complaint does not support a constitutioclaim pertaining to the opening of
Plaintiff's legal mail. “[W]hen a prison receives a letter for an inmate that is marked with an
attorney’s name and a warning that the letter is legal mail, officials potentially violate the
inmate’s rights if they open the letter outside of the inmate’s presdfaafrhan v. McCaughtry
419 F.3d 678, 686 (7th Cir. 2005) citingolf v. McDonne|l418 U.S. 539, 577 (1974e¢ee also
Gaines 790 F.2d at 1306. Isolated incidents oferference with legal mail are generally
insufficient to maintain a clainSee Bruscino v. Carlsp654 F.Supp. 609, 618 (S.D. Ill. 1987),
aff'd, 854 F.2d 162 (7th Cir.1988). However, a pristgelaim of ongoing interference with his
legal mail is generally sufficient to state a claf@astillo v. Cook Cnty. Mail Room Dep%90
F.2d 304 (7th Cir. 1993).

In this case, Plaintiff merely alleges thas legal mail has beeopened outside of his
presence. This allegation, standing alonetos vague to support a constitutional claim.
Moreover, as with Count 5, this claim is onhable if Plaintiff can allege a related injuiyee
Guajardo—Palma v. Martinsqr622 F.3d 801, 805-06 (7th Cir. 2010) (“whether the unjustified
opening of [attorney mail] is a violation ofehright of access to the courts or merely, as

intimated inKaufmanand held inGardner, a potential violation....we think [as with claims
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challenging the adequacy of a prison’s library or legal assistance program] there must b[e] a
showing of a hindrance”). PIdiff has not alleged a hindrance.

Accordingly, Count 5 shall be dismissedhout prejudice for failte to state a claim.

Count 6-Deliberate Indifference During Lockdown

According to the Complaint, Wexford, Tip<Butler, John Doe 1, and Baldwin have
implemented a policy that cancels all medicadll gasses when Menard is on lockdown. (Doc. 1,
p. 23). Because of this policy, Plaintiff missa scheduled medicappointment on December
23, 2016. Plaintiff does not provide any additiond@bimation pertaining to this claim. Absent
additional information, Plaintiff’s claim fail® state a claim for dieerate indifference.

Accordingly, Count 6 shall be dismissedhout prejudice for failte to state a claim.

Warden Lashbrook

As previously noted, Plaintiff is seekingumictive relief. The current warden of Menard,
Jacqueline Lashbrook, is the appropriate official capadefendant with respect to this claim.
Gonzales v. Feinernma 663 F.3d 311, 315 (7th Cir. 2011). Accordingly, the Clerk will be
directed to add the Warden of Menard, in b#icial capacity, for purposes of carrying out any
injunctive relief that is ordered. Seed=R. Qv. P. 21; ED. R. Qv. P. 17(d).

Identification of Unknown Defendants

With respect to Count 1, Plaintiff shdbe allowed to proceed against John Doe 1
(Warden December 2016 to February 2017). Witlpeet to Count 2, Plaintiff shall be allowed
to proceed against John Doe 1 (Warden Deeerib16 to February 2017), John Doe 2 (Tower
Officer), Jane Doe (Nurse), and John Doe 4 §itlign Assistant). These defendants must be
identified with particularity, however, before service of the Complaint can be made on them.

Where a prisoner’s complaint states specific atiega describing conduct of individual prison
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staff members sufficient to raise a constitutional claim, but the names of those defendants are not
known, the prisoner should have the opportunity to engage in limited discovery to ascertain the
identity of those defendantRodriguez v. Plymouth Ambulance Seb77 F.3d 816, 832 (7th

Cir. 2009). Lashbrook, in her official capacity as the warden of Menard, shall be responsible for
responding to discovery aimed at identiyi these unknown defendants. Guidelines for
discovery will be set by the United States Magistrate Judge. Once the names of the unidentified
defendants are discovered, Plaintiff shall file a motion to substitute the newly identified
defendant in place of the generic designaitiotine case caption and throughout the complaint.

Pending Motion

Plaintiff has filed a Motion to Appoint @insel. (Doc. 2). This motion shall be

REFERRED to United States Magistrate Judge Donald G. Wilkerson for disposition.
Disposition

IT IS HEREBY ORDERED that COUNT 1 shall PROCEED againstWEXFORD,
BUTLER, JOHN DOE 1, andBALDWIN. COUNT 1 is DISMISSED without prejudice as to
OAKLEY.

IT IS FURTHER ORDERED that COUNT 2 shall PROCEED againstWEXFORD,
BUTLER, JOHN DOE 1, JOHN DOE 2, JANE DOE, JOHN DOE 4, and BALDWIN.
COUNT 2 is DISMISSED without prejudice as t6ROST.

IT IS FURTHER ORDERED that COUNTS 3 through6 are DISMISSED without
prejudice for failure to state a claim.

IT IS FURTHER ORDERED thatIDOC, TROST, JOHN DOE 3,andOAKLEY are

DISMISSED without prejudice for failure to state ach upon which relief can be granted. The
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Clerk of the Court iDIRECTED to terminatd DOC, TROST, JOHN DOE 3, andOAKLEY
as defendants in CM/ECF.

The Clerk of the Court i®IRECTED to addJACQUELINE LASHBROOK , in her
official capacity as warden of Menard, for pases of carrying out any injunctive relief that
might be granted and identifying unknown defendants.

Service shall not be made on the Unknown (John Doe/Jane Doe) Defendants until such
time as Plaintiff has identified them by name in a properly filed motion for substitution of
parties. Plaintiff iSADVISED that it is his responsibility to provide the Court with the names
and service addresses for these individuals.

IT IS FURTHER ORDERED that as toCOUNTS 1 and 2, the Clerk of Court shall
prepare foWEXFORD, BUTLER, BALDWIN, JOHN DOE 1 , JOHN DOE 2, JANE DOE,
and JOHN DOE 4: (1) Form 5 (Notice of a Lawsuit and Request to Waive Service of a
Summons), and (2) Form 6 (Waiver ®€rvice of Summons). The ClerklBRECTED to maill
these forms, a copy of the Complaint, ant thlemorandum and Order to each defendant’s
place of employment as identified by Plaintiff. If any defendant fails to sign and retirn th
Waiver of Service of Summons (Form 6) to the Clerk within 30 days from the date the forms
were sent, the Clerk shall take appropriate steps to effect formal service on that defendant, and
the Court will require that defendant pay the full costs of formal service, to the extent authorized
by the Federal Rules of Civil Procedure.

With respect to a defendant who no longer can be found at the work address provided by
Plaintiff, the employer shall furnish the Clerktwvithe defendant’'s current work address, or, if
not known, the defendant’s last-knowaddress. This information shall be used only for sending

the forms as directed above or for formally effecting service. Any documentation of the address
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shall be retained only by the Clerk. Address information shall not be maintained in the court file
or disclosed by the Clerk.

Plaintiff shall serve upon each defendantypon defense counsel once an appearance is
entered) a copy of every pleading or other document submitted for consideration by the Court.
Plaintiff shall include with the original paper to be filed a certificate stating the date on which a
true and correct copy of the document wasvex® on the defendant or counsel. Any paper
received by a district judge or magistrate judge that has not been filed with the Clerk or that fails
to include a certificate of service will be disregarded by the Court.

Defendants ar©ORDERED to timely file an appropri@ responsive pleading to the
Complaint and shall not waive filingraply pursuant to 42 U.S.C. § 1997e(qg).

Pursuant to Local Rule 72.1(a)(2), this actioREEFERRED to United States Magistrate
Judge Donald G. Wilkerson for further pre-trial proceedings, including a decision on Plaintiff's
Motion to Appoint Counsel (Doc. 2).ulRher, this entire matter shall REFERRED to
United States Magistrate Judge Donald Gilkéfson for disposition, pursuant to Local Rule
72.2(b)(2) and 28 U.S.C. 8 636(d)all parties consent to such a referral.

If judgment is rendered against Plaintificathe judgment includes the payment of costs
under Section 1915, Plaintiff will be required to plag full amount of the costs, despite the fact
that his application to proceeih forma pauperis has been grantedSee28 U.S.C.

8§ 1915(f)(2)(A).

Finally, Plaintiff is ADVISED that he is under a continuing obligation to keep the
Clerk of Court and each opposing party informed of @mange in his address; the Court will not
independently investigate his whereabouts. W®hiall be done in writip and not later than

7 daysafter a transfer or other change in address occurs. Failure to comply with this order will
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cause a delay in the transmission of court documents and may result in dismissal of this action
for want of prosecutiorSeeFeD. R. Qv. P. 41(b).

IT 1S SO ORDERED.

DATED: July 14, 2017 7/{ QW

NANCY J. ROSENSTENGEL
United States District Judge
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