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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

STEPHEN DOUGLAS MCCASKILL ,
Plaintiff,

VS. Case No. 1#cv-0355-SMY

)
)
)
)
)
)
BLAKE WOODS, )
COLE, )
DEBBIE PERKINS, )
CHRISTOPHER, )
PIE, and )
R. NANCE, )

)

)

Defendants.

MEM ORANDUM AND ORDER

YANDLE , District Judge:

Plaintiff Stephen Douglas McCaskikh former inmate aBhawnee Correctional Center
brings this action for deprivations of his constitutional rights pursuant to 42 U.9.9838
Plaintiff requestsnonetaryrelief. This case is now before the Court for a preliminary review of
the Complaint pursuant to 28 U.S.C. 8§ 1915A, which provides:

(a) Screening— The court shall review, before docketing, if feasible or, in any
event, as soon as practicable after docketing, a complaint in a civil actighich a
prisoner seeks redress from a governmental entity or officer or eraplofea
governmental entity.

(b) Grounds for Dismissal — On review, the court shall identify
cognizable clans or dismiss the complaint, or any portion of the complaint, if the
complaint—

(2) is frivolous, malicious, or fails to state a claim on which
relief may be granted; or

(2) seeks monetary relief from a defendant who is immune
from such relief.
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An actionor claim is frivolous if “it lacks an arguable basis either in law or in fact.”
Neitzke v. Williams490 U.S. 319, 325 (1989). Frivolousness is an objective standard that refers
to a claim that any reasonable person would find meritless.v. Clinton209 F.3d 1025, 1026
27 (7th Cir. 2000). An action fails to state a claim upon which relief can be granted if riatoes
plead “enough facts to state a claim to relief that is plausible on its f8ed.’Atlantic Corp. v.
Twombly 550 U.S. 544, 570 ®7). The claim of entitlement to relief must cross “the line
between possibility and plausibility.Td. at 557. At this juncture, the factual allegations of the
pro secomplaint are to be liberally construe8ee Rodriguez v. Plymouth Ambulance $S&@/7
F.3d 816, 821 (7th Cir. 2009).

At this time, the Court finds it is appropriate to exercise its authority ud&15A.
This action is subject to summary dismissal.

The Complaint

Plaintiffs Complaint sets forth the following allegations: Plaintiff reported a blster
boil on his lower left leg to Officer Cole on October 6, 2015. (Doc. 1, p. 6). The blister had
green and yellow pus continuously discharginigl. Cole sent Plaintiffto health care. Id.
Plaintiff saw Blake Woods, who examined the sore, took a culture, put aalthod the area
andprescribed ibuprofen and Bactrim (sulfatrim D3$J. Plaintiff alleges that Woods told him
then that the infection was MRSAd. He assertshat he should not have been sent back to his
living unit, butinstead,should have been admitted and placed into quarantine in the health care
unit. Id.

The next day on October 7, 2015, Plaintiff complained to Cole that theduéritat

Woods had given Plaintiff was soaked through with pus and that bodily fluids weregunnin



down his leg. Id. Cole sent Plaintiff to the health care unit again, where a nurse provided him
with a dressing for the areéd.

Plaintiff returned to the health care unit on October 16, 2015 to see Woods. (Doc. 1, p.
7). On that day, Woods allegedly told him that the wound looked like a spidetditBlaintiff
reminded Woods that he had diagnosed the issue as MRSA on October 13)®20Y¥8oods
told Plaintiff the Bactrim washworking and prescribed 10day course ofminocycline instead.

Id. Woods also ordered showers and dressing chandedVoods once again refused to admit
Plaintiff to the health care uniid. Plaintiff took the medication as directed for appnoxiely 1

day, but experienced nausea, faintresg lightheadednesdd. He alleges that Nurse Dorsey

told him to stop taking the medication when he complained about these symptoms and that he
did not take it after October 160r 17". (Doc. 1, p. 8).

Plaintiff reported to health care on October 17, 2015 for his shawemformed Perkins
that he had no soap to shower with because he hadn’t been to commissary in apgyo&imat
month. (Doc. 1, p. 7)Plaintiff then asked OfficelPie for soap.ld. Pie directed him to Officer
Hamilton, who directed him back to Pi&d. Neither PerkinsPie nor Hamilton helped Plaintiff
get soap for his mandatory shower on October 17, 20d.5.Nurse Dorsey and another nurse
changed Plaiiff’s dressing. (Doc. 1, p. 8).

On October 19, 2015, Plaintiff told Cole that he had another medical emergency because
his wound was hurting him and he needed an antibiotic. (Doc. 1, p. 8). Cole said he didn’t think
the doctor was at work that day, but told Plaintiff he’d chelik. Plaintiff never heard back
from Cole. Id. Plaintiff was called to health care later that evening and told thatase
supposed to see the doctor on the 19th, but no one had issued him a call pass by Hdistake.

Plaintiff was put on the list for October 20, 2Gb5see Woods, but was not seen that d®oc.



1, pp. 89). Plaintiff complained to Lt. Christopher, who told Plaintiff that he’d check with the
nurses and that Plaintiff should go back to the housing unit. (Doc. 1, ple9)as rescheduled
to see Woods on October 220)15but had to be reschedulegain Id. Plaintiff told Dorsey
that he needed medicatiand she gave him Bactrim, which was the first antibiotic that Plaintiff
had triedand that had not workedd.

Plaintiff saw Woods again on October 27, 2018. He told Woods that the infection
had not healedld. Woods offered Plaintiff a baraid, but Plaintiff declined.ld. Plaintiff told
Woodsthat he had 5 more days of the Bactrild. Woods ordered 10 more days of shower and
dressing changeand scheduled a follow-up visit for 1 wedkl. Woods declared that Plaintiff's
wound had healed on November 24, 2015 and discontinued treatment, althoughf Plaintif
disagreed with that assessment.

Plaintiff alleges that B-27, his living unit at Shawnee, had black mold and other
growths in the showers, and that inmates were rarely given cleaning suppbes.1(p. 6).He
also alleges that the shower the health care unit, which he was permitted tq uses also
unsanitary because there were bandages lying around, it was heavily used by atesyaimin
the ceiling vent was rusty. (Doc. 1, p. 9).

Plaintiff alleges that he informe@ounselor Nance of the situation on October 26, 2015.
Id. Although Nance returned Plaintiff's grievances, Plaintiff allegesNlaatce did not conduct
a proper investigation. (Doc. 1, p. 10).

Discussion

Based on the allegations of t@emplaint, the Court finds it convenient to divide the pro

se action into7 counts The parties and the Court will use these designations in all future

pleadings and orders, unless otherwise directed by a judicial officer of this Cour



Count 1 —Woodswas deliberately indifferent to Plaintiff's serious medical need,
in violation of the Eighth Amendment when he refused to quarantine Plaintiff in
the health care unit, gave Plaintiff a bamd instead of a dressing, delayed in
charging his medication, andid not timely follow up with Plaintiff;

Count 2 — Cole was deliberately indifferent in violation of the Eighth
Amendment when he told Plaintiff he would check to see if the doctor was in on
October 19th and never followegh with Plaintiff;

Count 3 —Perkins was deliberately indifferent to Plaintiff’'s serious medical need
when she refused to help him find soap on October 17, ibOdfsler to take his
medically ordered shower,

Count 4 — Pie was deliberately indifferent to Plaintiff’'s serious meldivaed
when he refused to help Plaintiff find soap on Octdb&r2015in order to take

his medically ordered shower;

Count 5 — Christopher was deliberately indifferent to Plaintiff's serious medical
needs in violation of the Eighth Amendment whenréfused to immediately send
Plaintiff over to the health care unit;

Count 6 — R. Nance did not conduct a proper investigation into Plaistiff’
grievances;

Count 7 — The condition of the showers at Shawnee, both in Plaintiff's cell block
and the health care unit, violated the Eighth Amendment.

Deliberate I ndifference to Serious Medical Needs

Prison officials impose cruel and unusual punishment in violation of the Eighth
Amendment when they are deliberately indifferent to a serious medical Betadle v. Gamble
429 U.S. 97, 104 (1976 hatham v. Davis839 F.3d 679, 684 (7th Cir. 2016). In order to state
a clam for deliberate indifference to a serious medical need, an inmate must shdwe that
suffered from an objectively serious medical condition; and 2) that the defendant was
deliberately indifferent to a risk of serious harm from that conditietties v. Carter836 F.3d
722, 727 (7th Cir. 2016). An objectively serious condition includes an ailment that has been
“diagnosed by a physician as mandating treatment,” one that signifiediettys an individual's

daily activities, or vich involves chronic and substantial paiGutierrez v. Peters111 F.3d



1364, 1373 (7th Cir. 1997). The subjective element requires proof that the defendant knew of
facts from which he could infer that a substantial risk of serious harm ,earsishemust
actually draw the inferenceZaya v. Sood836 F.3d 800, 804 (7th Cir. 2016) (citifgrmer v.
Brennan 511 U.S. 825, 837 (1994)).

“Delaying treatment may constitute deliberate indifference if such dekgedbated the
injury or unnecessarily prolonged an inmate’s padmez v. Randlé80 F.3d 859, 865 (7th
Cir. 2012) (internal citations and quotations omittage also Farmer \Brennan 511 U.S. 825,
842 (1994). The Eighh Amendment does not give prisoners entitlement to “demand specific
care” or “the best care possible,” but only requires “reasonable measures to meeargialbst
risk of serious harm.Forbes v. Edgar 112 F.3d 262, 267 (7th Cir. 1997). Deliberate
indifference may also be shown where medical providers persist in a coursatiemnt known
to be ineffective.Greeno v. Daley414 F.3d 645, 655 (7th Cir. 2005).

As an initial matter, Plaintiffepeatedly asserts that actions taken by the defendants
“medically negligent.” However,in a § 1983 case“medical malpractice, negligence, or even
gross negligence does not equate to deliberate indifferend@hson v.Doughty 433 F.3d
1001, 1012 (7th Cir. 2006). There is no indication that Plaintiff intended to proneedhedical
malpractice claimunder state lavandhe did not submit the required affidavit to domursuant
to lllinois State law, 735 ILCS 5/@22. The Court thereforeodsnot construe any of Plaintiff's
claims as arising under state lawo the extent that Plaintiff iassertinghat acts of medical
negligence constitutgeliberate indifference, htbeory islegally frivolous.

As to Count 1, Plaintiff has allege that Blake Woodsommitted several acts that he
believes show deliberate indifference. First, he has altbgé Woods failed to admit hito the

health care unit and place him into quarantine. But Woods was actively taking stepsdb contr



Plaintiff's infection, ircluding prescribing painkillers and antibiotic8Vhile Plaintiff may have
disagreed with Wood’s medical judgment that he did not need to be quarantined, that does not
state a claim for deliberate indifferenc&reeno v. Daley414 F.3d 645, 653 (7th Cir. 2005)
(“[M]ere disagreement with a doctor's medical judgment [does not] amount tbeckk
indifference.”). Significantly, Plaintiff does not allege that he suffered any additional harm from
not being quarantined or thay otherprisoner suffered harm.

Plaintiff also faults Woods for giving him a baadl instead of a full dressing. He
alleges that the baraid became saturated andiita be replacedith a dressing.Once again,
Plaintiff has not alleged that he suffered aagultinginjury. The saturation and failure of the
bandaid, while certainly unpleasant and potentially a risk to others, did not hammtifPlaAs
soon as Plaintiff complained to health care, they gave him a full dresginqiost, this is a
minor issue of negligence, not deliberate indifference.

The samas true for Plaintiff's other allegations against Woods. Plairagéertshat
Woods was deliberately indifferent because he prescribed him an antibioticithat workand
another antibiotichatcaused side effectddowever,Plaintiff has provided néacts from which
the Court could concludi plausiblethat Woods diceitherthose thingdo either deliberately
harm Plaintiffor with knowledge of asubstantial risk of harm t®laintiff. Further,although
Plaintiff faults Woods for the gap between the time he went off the second anténdtithe
time he was renedicated, haloes not allege that he told Woott&at he was going off the
antibiotic or asked his advice about itThus, Plaintiff's allegatiors regarding the antibiotic
prescriptions do not state a plausible claim of deliberate indifference.

Plaintiff also faults Woods for the length of time between various fellpwisits. His

allegations suggest th#tat anytime he was concerned about his condition, it constituted an



“‘emergency.” Again, without more, Plaintiff's allegationmerelyindicatea disagreement in
medical judgment. Medical staff was aware of Plaintiff's conditioand had prescribed
treatment. Additionally, he has also not alleged that he suffered any specific harm as a result of
having hs follow-up appointments delayed a few dayaintiff's allegations do not suggest that
an emergency existed aadhort delay in scheduling a follewp isinsufficient toassert a viable
claim ofdeliberate indifference.

Plaintiff's allegationan Count 2 against Defendant Cole is likewise fail to statelaim.
Plaintiff alleges that heaised his condition with Cole, presumaBlaintiff's unit officer, on 3
occasions. Cole’s response on the first 2 occasions was to send Plaintiff to thedrealinit
immediatey. The Court presumes that Plaintiff's problem is with the third incident, in which
Cole told Plaintiff that he’d check with health care, but never got back totiHlaiHowever,
Plaintiff also stateshat he went to health care that evening and the nextdyhe has not
alleged that hesuffered any specific harm as a result of this incideAs such,Plaintiff's
allegationsagainst Cole do not state a colorable deliberate indifference claim.

In Counts 3 and 4 Plaintiff claims thaPerkins and Pie were deliberately indifferent to
his serious medical need when they refused to provide him sedép on October 17, 2015.
Plaintiff has not alleged that missioge of his prescribed showers caused him any hatms
also clear that neither Perkimor Pie told Plaintiff that he could not take a showethey
allegedlydid not act to help him find soap on that ddhat being the cas@Jaintiff’'s claimthat
Pie and Perkins’ refusals to help him find soapoa occasiors insufficient to sate a claim for
deliberate indifference

Turning to Count 5, Plaintiff alleges that he told Lt. Christopher that he had an

appointment at the health care unit for which he had not received a health caamg#sat



Christopher told him that he’'d ask the nurses after lunch instead of immedmuteling Plaintiff
over to the health care uniRlaintiff did not report to health care until 2 days later, at which time
he was rescheduled agaiRlaintiff has not alleged that Christopher was in charge ofagiag

call passes, nor has he alleged that Christopher took action to keep Plaintiff fromltthedrea
unit. Other than the infection, which health care was already undertaking to treats neth
alleged that he suffered a new or acute sym@nthhe has not alleged that hefengfd any harm
attributable to the delay. Thus, Plaintiff's allegations that Christopher was deliberately
indifferent are legallynsufficient.

Counts6 and 7

In Count 6,Plaintiff alleges that Nance failed to adequately respond to his grievance
because he did not conduct a proper investigation into Plaintiff's allegationsitifPthies not
attribute deliberate indifference to NancBee Perez v. Fenogli@92 F.3d 768 (7th Cir. 2015).
Rather, he assertha Nance responded to his grievances too quickly and couldchangt
conducted a proper investigation.

“[A] state's inmate grievance procedures do not give rise to a libertgahteotected by
the Due Process Clause&ntonelli v. Sheahgn81 F.3d 1422, 1430 (7th Cir. 1996)The
Constitution requires no procedure at all, and the failure of state prison offccimbow their
own procedures does not, of itself, violate the Constitutidtaust v. Headley959 F.2d 644,
648 (7th Cir. 1992)Shango v. Jurich681 F.2d 1091, 1ID-01 (7th Cir. 1982). The alleged
mishandling of grievances “by persons who otherwise did not cause or partitiptie
underlying conduct states no claimOwens v. Hinsley635 F.3d 950, 953 (7th Cir. 2011%ee
also Grieveson v. Anderso®38 F.3d763, 772 n.3 (7th Cir. 2008§eorge v. Smith507 F.3d

605, 609 (7th Cir. 2007Antonelli v. Sheahar81 F.3d 1422, 1430 (7th Cir. 1996)herefore,



Plaintiff's claim against Nancfor failing to adequately investigate his grievafa#s to state a
claim.

Finally, Plaintiff's claim inCount 7 must also belismissed. Plaintiff has alleged that the
showers in his housing unit had madd thatthe shower that he was permitted to use in the
health care unitvas busy and had rust and bandages. In order to succeeclammafor
inhumane conditions of confinement, an inmate must establish: (1) that he was housed under
conditions that were * ‘sufficiently serious’ so that ‘a [jail] official's acbmission results in the
denial of the minimal civilized measure of life'ecessities’ ”, and (2) the defendant was
deliberately indifferent to that riskiSeeTownsend v. Fuch$22 F.3d 765, 773 (7th Cir. 2008);
Grieveson v. Andersorb38 F.3d 763, 775 (7th Cir. 2008)he plaintiff must show that the
officials actually knew of the condition but refused to take reasonable stepsoloerdt.
Townsend522 F.3d at 7735rieveson538 F.3d at 775.

Plaintiff's allegationghat the shower in the health care unit was used by too many other
patients, was rustgnd wasused to store bandagds notsuggesthat Plaintiffwasdenied “the
minimal civilized measure of life’'s necessities.” Plaintiff cannot expect a pratatever in
prison. Further, he has not alleged that the bandages were used or dirty, just thadréhey w
“around” the shower. There is adlegation that the lmmlagesharmed or could have harmed him
in some way. Additionallywhile rust iscertainly not ideal, rust is not harmful to health merely
by being present in the environment, and Plaintiff has not alleged that heechge®therwise
came into contact mh the rust Plaintiff's allegationsthat the shower in the health canaitu
created a serious condition ameufficient to state a viable claim.

Plaintiff's allegationthat the shower in his living unit had mgddesents a more serious

guestion as mold infestation may present a serious condgemBoard v. Farnhan394 F.3d
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469, 486 (7th Cir. 2005).That said, Plaintifhasnot alleged that he complained to any of the
named defendants about the mol@laintiff cannot hold defendants liable for failure to act if
they were never put on notice of the condition in the first place. Personal involvement
touchstone in any § 1983 litigatiorbanville v. McCaughtry266 F.3d 724, 740 (7th Ci2001)
(quotingChavez v. lll. State Polic@51 F.3d 612, 651 (7th Cir. 20013ee also Monell v. Dep't
of Soc. Servs436 U.S. 658 (1978Eades v. Thompsp®23 F.2d 1055, 1063 (7th Cir. 1987);
Wolf-Lillie v. Sonquist699 F.2d 864, 869 (7th Cir. 89); Duncan v. Duckworth644 F.2d 653,
655-56 (7th Cir. 1981). For this reas@uqunt 7 also failsto state a claim
Disposition

IT IS HEREBY ORDERED that COUNTS 1-7 are dismissedvithout prejudicefor
failure to state @laim. As this case is being dismissed for failure to state a claim, the Court will
permit Plaintiff to amend once as a matter of coutseevano v. WaMart Stores, InG.722 F.3d
1014 (7th Cir. 2013).

IT IS FURTHER ORDERED that, should he wish to proceed with this cd3aintiff
shall file his First Amended Complaint, stating any facts which may exstgporthis claims
within 28 days of the entry of this ord@n or beforeJuly 24, 20¥). An amended complaint
supersedes and replaces the original complaint, rendering the original compldintSee
Flannery v. Recording Indus. Ass’'n of ABb4 F.3d 632, 638 n.1 (7th Cir. 2004). The Court
will not accept piecemeal amendments to the original complaint. Thus, the First Amended
Complaint must stand on its own, without reference to any other pleading. Should the Firs
Amended Complaint not confm to these requirements, it shall be stricken. Plaintiff must also
re-file any exhibits he wishes the Court to consider along with the First Arde@dmplaint.

Failure to file an amended complaint shall result in the dismissal of this action ejtioige:.

11



Such dismissal shall count as one of Plaintiff's three allotted “strikes” witkimgmaning of 28
U.S.C. § 1915(0g).

Plaintiff is warned, however, that the Court takes the issue of perjury sgriandlthat
any facts found to be untrue in the Amended Complaint may be grounds for sanctions, including
dismissal and possible criminal prosecution for perjiRivera v. Drake767 F.3d 685, 686 (7th
Cir. 2014) (dismissing a lawsuit as a sanction where an inmate submitted a fidkpétaind
subsequently lied on the stand).

No service shall be ordered on any Defendant until after the Court compl&@d9i5A
review of the First Amended Complaint.

In order to assist Plaintiff in preparing his amended complaint, the CIBMRECTED

to mail Plaintiff a blank civil rights complaint form.

IT 1S SO ORDERED.

DATED: June 26, 2017

sISTACI M. YANDLE
U.S. District Judge
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