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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

GEOFFREY W. FREEMAN, and
PIERRE A. MONTANEZ

Plaintiff s,
Case No. 1#cv—0372SMY
VS.

KEVIN REICHARD,
JOSHUA SCHOENBECK, and
ANDREW SPILLER,

N N N N N N N N N N N N

Defendants.

MEM ORANDUM AND ORDER

YANDLE , District Judge:

Plaintiffs Geoffrey Freeman and Pierre Montan@zmatesin Menard Correctional
Center, bringthis action for deprivations dheir constitutional rights pursuant to 42 U.S.C.
§ 1983. Plaintiffs request injunctive reliefThis case is now before the Court for a preliminary
review of theAmended Complaint pursuant to 28 U.S.C. 8§ 1915A, which provides:

(a) Screening— The court shall review, before docketing, if feasible or, in any
event, as soon as practicable after docketing, a complaint in a civil actighich a
prisoner seeks redress from a governmental entity or officer or eraplofea
governmental entity.

(b) Grounds for Dismissal — On review, the court shall identify
cognizable claims or dismiss the complaint, or any portion of the complaint, if the
complaint—

(2) is frivolous, malicious, or fails to state a claim on which
relief may be granted; or

(2) seeks monetary relief from a defendant who is immune
from such relief.

An action or claim is frivolous if “it lacks an arguable basis either in law oadh”f

Neitzke v. Williams, 490 U.S. 319, 325 (1989). Frivolousness is an objective standard that refers
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to a claim that any reasonable person would find meritleesy. Clinton, 209 F.3d 1025, 1026
27 (7th Cir. 2000). An action fails to state a claim upon which relief can be granted if iatoes
plead “enough facts to state a claim to relief that is plausible on its f&eH.Atlantic Corp. v.
Twombly, 550 U.S. 544, 570 (2007). The claim of entitlement to relief must cross “the line
between possibility and plausibility.Td. at 557. At this juncture, the factual allegations of the
pro se complaint are to be liberally construefiee Rodriguez v. Plymouth Ambulance Serv., 577
F.3d 816, 821 (7th Cir. 2009).

Upon careful review of thmendedComplaint and any supporting exhibits, the Court
finds it appropriate to exercise its authority under 8 191Bértions of this action are subject to
summary dismissdi.

The Amended Complaint

DefendantReichard approached Freeman in 2@h8 asked him to act as a confidential
informant. (Doc. 1, p. 11)Freeman has csistently operated as an informant since that time.
Freeman told Reichard that it would be helpful if he was celled with someone who spoke
Spanish, and suggested Montanez, whom he knew through a veterans’ (Poap5, p. 13
Freeman and Montanez were able to provide information about various Security Gioeps
(“STG"). (Doc. 5, pp. 33-36).

Freeman became aware through his work that the Mehmedligence Department
(“Intel”) engaged in questionable practicesdh as 1) soliciting cellmates to fabricate

confessions to aid in higbrofile cases; 2) attempting to intercept documents protected by

! Plaintiffs originally filed suit on April 11, 2017. (Doc. 1). However, thein(taint contained no request for relief.
(Doc. 1). After warning Plaintiffs about the difficulty of proceeding as joint plaisitithe Court directed them to file an
Amended Complaint with a proper request for relief. (Doc. 4). Plaintifis fileir First Amended Complaint on April 17, 2017.
(Doc. 5.



attorneyelient privilege; 3) setting up prisoners to be attacked if they reéfieseocoperate with
intel or as a faor to a STG;and 4) interceding to provide favorable treatment to other
confidential informants, even when they engaged in violent behavior against otherrprisone
(Doc. 1, pp. 1220, 34). Freeman alstearnedthatintel wouldsometimede aware of a threat to

a prisoner in advance, but fail to act. In one instance, a prisoner lost both his eyedadnkan at
that intel had prior knowledge about. (Doc. 1, pp. 14-15)

For their safety and to aid them in their informant activities, MontandzZ~-reemawwere
continuously housed together from February 25, 2014 until April 14, 2014 and again from
September 2014 until September 2016. (Doc. 5, pfi4)3Several times beginning in January
2016, Montanez and Freeman were sent to Stateville on a court writ and brought back
information on STG activity in that institution. (Doc. 5, p. 33).

Sometime in the summer of 2016, Freeman informed Reichard that he would no longer
work as a confidential informant because his criminaé eaas taking up too much of his time
and attention. (Doc. 5, p. 37). When Freeman and Montanez went to Stateville on September
14, 2016, Freeman’s special diet was terminated without explanalthriFreeman contacted
Reichard about the diet, and Reichard told him that he was in very deep and couldn’t just cut
things off. Id.

Freeman returned to Menard on September 27, 2016, while Montanez stayed at
Stateville. Id. He began hearing rumors identifying Montanez and himself as inforrrants
Freemarignored the rumors. (Doc. 5, pp. 38).

Freeman was attacked on October 6, 2016, but did not report the attack to staff because
reporting would have the effect of confirming the snitch rumor. (Doc. 5, p.F8attempted to

contact Reichard, but was unable to reach Hida. On October 13, 2016, Freeman was attacked



by inmate Austin and both were written up and sent to segregation for fightingFreeman
knew Austin worked with Reichard indlpastand that Reichard was behind the attack. (Doc. 5,
p. 17). Freemanmllegesthat Austin wanted to move to west hows®l needed to raise his
aggression level to get placed theFgeeman asserthat he personally advised Airsto attack
another inmateld.
Freeman left Menard on October 26, 2016 and did not return until January 11, 2017.
(Doc. 5, p. 39). At that pointt became cleathat Intel had leaked~reeman and Montanez’s
status as informants to members of various security threat groups. (Dpc28, B9. Freeman
sought protective custodyn January 12, 20171d. Montanez returned to Menard on February
15, 2017, having no idea that his cover had been blown. (Doc. 5, pri2Z&man told Reichard
that Montanez was a sitting duck and had family members on the outside do the lsame.
Montanez was placed on protective custody on February 19, 2d17.Freeman alleges that
Reichard told him that Montanez would be his cellmate for safety reashhs. Instead,
Montanez was placed with a Latin King membeld. Montanez and Freeman filed an
emergency grievance regarding the cell assignment on March 5, 2017. (Doc. 5, p. 24).
Freeman believes that Reichardigted the Vice Lords to injuréim and Montanez on
behalf of Reichard, Schoebeakd Spiller. (Doc. 5, p. 21). Freeman and Montanez alerted
Schoebeck of a breachd. They filed an emergency grievance regarding Montanez’s placement
with a STG inmate in protective custody on March 13, 2017. (Doc. 5, p. 24). That same day,
Montanez wasnoved in with a Latin King member known as “Crazy Leggs” who has issues
with Montanez because Montanez would not hide and hold weapons and drugs for him on the
outside.(Doc. 5, p. 21).Freeman ath Montanez told Spillethatthey wanted to house together

for safety reasons, but Spiller told them they were on their ddinFreeman also moved further



away from Montanez on March 13, 2017. (Doc. 5, p. 2. allegeghatthis move made n
unable to monitor the situation with Montanez. (Doc. 5, p. 24). As a result of the moves,
Freeman and Montanez attempted to sign out of protective custody, but their yagerst
ignored. (Doc. 5, p. 25).

On March 15, 2017, Spiller told Freeman that he would be moved back in with
Montanez but this has not happened to date. (Doc. 5, p. 24). Defendants have threatened to
transfer Freeman and Montanez to Pontiac, which Freaftegeswould increase the danger of
their situation. (Doc. 5pp. 2526). Freemanassertshat he and Montanegosea threat to
Reichard, Schoenbecknd Spiller because they know about the workings of the Menard
IntelligenceDepartmentincluding some of its illegitimate practice¢Doc. 5, p. 26). Freeman
believes that Reichard, Schoenbeck, and Spiller want he and Montanezdlead.

Discussion

Based on the allegations of thenended ©mplaint, the Court finds it convenient to
divide the pro se action intboounts. The parties and the Court will use these designations in all
future pleadings and orders, unless otherwise directed by a judicial offitleis d@ourt. The
following claims survive threshold review

Count 1 — Riechard, Spiller, and Schoenbeck failed to protect Freeman in

violation of the Eighth Amendment when he was attacked twice in October 2016

after rumors circulated that he was a confidential informant

Count 2 — Reichard, Spiller, and Schoenbeck failed to protect Freeman and

Montanez when they disclosed their relationship with IA to other inmates, forcing

Freeman and Montanez to check into protective custody in January and February

2017.

Plaintiffs havealso attempted to bring other Counts, but for the reasons elucidated below,

these claimslo not survive threshold review.



Count 3 — Reichard, Spiller, and Schoenbeck violated Plaintiffs’ First

Amendment right of association when they refused to continue their past practice

of celling Freeman and Montanez together

Count 4 — Reichardretaliated against Freeman and Montanez when they refused

to continue acting as confidential informants in violation of the First Amendment

by eliminating privileges Plaintiffs’ had previously enjoyed and by disoips

their status as confidential informa to the prison population at large in an

attempt to physically harm them.

Count 1

The Eighth Amendment is violated when prison officials are deliberatelffarefit to a
substantial risk of serious harm, including violence at the hands of other priséiaenser v.
Brennan, 511 U.S. 825, 828, 8333 (1994). Allegations that a prison officer has provoked or
persuaded other inmates to cause harm to a plaintiff support an inference that #e offic
attempted to inflict injury on the plaintiff in viation of the Eighth AmendmentMerritte v.
Kessel, 561 F. App’x 546, 548 (7th Cir. 2014pale v. Poston, 548 F.3d 563, 570 (7th Cir.
2009);see also Irving v. Dormire, 519 F.3d 441, 449 (8th Cir. 2008) (officer’s attempt to have
other inmates attack pfiff may violate Eighth Amendment, even where the plaintiff was not
actually assaulted)Northington v. Jackson, 973 F.2d 1518, 1525 (10th Cir. 1992) (Eighth
Amendment claim stated where guard “intended to do harm to [a prisoner] lnygimecrates to
beat him[;]” guard told other inmates that plaintiff was a snitch).

Freeman alleges both that the defendants actually spread the story that &é@& agek
confidential informant among the other inmates, and that the second attack he suffered in
October 2016vas intentionally arranged by Reichard. These allegations are more than gufficien

to plausiblysuggest that théefendants violated the Eighth Amendment as to Freeman during the

fall of 2016.



Count 2

Count 2is a trickier proposition. As it relates Eseemanthe allegations with respect to
Count 2sufficiently establish that the events of the fall of 2016 were a continuing violation.
Therefore, Count 2 survives as to Freeman. But the Amended Complaint does not allege that
Montanez was ever attacked or that he suffered a physical injury as a resalDaféimdants’
conduct. There isase law that suggests this may foreclose his cl&sa Saundersv. Tourville,

97 F. App’x 648, 649 (7th Cir. 2004) (finding a claim that an officer called an inmate a snitch
was properly dismissed because an inmate “who suffers only a risk of ghysimm has no
compensable claim under the Eighth Amendment”) (ciBalgcock v. White, 102 F.3d 267, 272

(7th Cir. 1996)). NeitheGaunders nor Babcock has been explicitly overruledowever,the
Seventh Circuit has found to the contrary in more recent ca8ss\Wright v. Miller, 561 F.
App’x 551, 555 (7th Cir. 2014) (“Even without an actual injury, the mere probability of the harm
. .. can be sufficient to create liability.”).

What is clear is that physical injury is not a prerequisite for injunctive relieich is
what the Plaintiffs have requested herilerritte, 561 F. App’x at 548. Accordingly, both
Plaintiffs will be permitted to proceed witbount 2, although compensatory damages are likely
not available for Montanez'’s claim. 42 U.S.C. § 1997e(e).

Count 3

Count 3must be dismisseass legally frivolous. Plaintiffs allege thBefendantwiolated
their right to free association when they ended their time together as cellfasemers enjoy a
severely curtailed right of association based on their status becausediassaos among the
rights least compatible with incarceratiorOverton v. Bazzetta, 539 U.S. 126, 131 (2003}t is

the role of prison administrators to delineate legitimate penological goats dedide how best



to achieve themandcourts should show substantial deference to their professional judgident.
For that reason, courts hagenerallyfound that prisoners have no rights to associate with other
gang membersWestefer v. Shyder, 422 F.3d 570, 575 (i Cir. 2005) Similarly, courts have
upheld a regulation barring visits from former prisoners against a First Amandhmdlenge
Overton, 539 U.S. atl34. Cours$ have alscspecificallyfound that prisoners have no right to a
specific cell assignment or classificatioBeTomaso v. McGinnis, 970 F.2d 211, 212 (7th Cir.
1992) (citingMontanye v. Haymes, 427 U.S. 236 (1976)).

If Plaintiffs have no right to a specific cell placement, dragrison can constitutionally
restrict prisoners’ ability to associate witlhrmerinmates and gang members, then it follows that
prisoners have no right to demand a specific cellmatatruding into specific housing
assignments in a higbecurity prison like Menard is exactly thgpe interference courts
endeaor to avoid. Obviously, f every prisoner in th&tate of lllinois were permitted to demand
the housing assignment of his or her choice, chaos would ensue. Moreover, the Court has not
identified any case establishing a right to a specific cellmaks.such, the Court concludes that
Count 3has no legal basis.

Count 4

To succeed otheir First Amendment Retaliation clain®laintiffs must establishl) that
they engaged in conduct protected by the First Amendment; 2}htbgsuffered a deprivation
that would likely deter First Amendmeattivity in the future; and 3) that the protected conduct
was a “motivating factor” for taking the retaliatory actiddridgesv. Gilbert, 557 F.3d 541, 546
(7th Cir. 2009). Significantly,as prison inmates, Plaintiffs’ First Amendment rights are lihite

In other words;a prison inmate retains those First Amendment rights that are not inconsistent



with his status as a prisoner or with the legitimate penological ol®ectf the corrections
system."Pell v. Procunier, 417 U.S. 817, 822 (1974).

The Seventh Circuit has not decided the specific question as to whether prisoners have a
constitutional right to refuse to aes an informant. If that right ests, it wouldlikely be
groundedn a right not to speak undéne First Amendmentvhich is the essence &laintiffs’
claim. They allege thaReichard retaliated against thday eliminating certain privileges and by
exposing them as informants to the general prgmpulation,in an attempt to physically harm
them.

Regardless wheth&Haintiffs have a First Amemdent right not to speak, prison officials
conditioning certain priveges onPlaintiffs’ willingness to act as informantgould notamount
to a constitutional violation.As is set forth ina recentdecision from the Central District of
lllin ois:

“Even if Plaintiff does have a First Amendment right to refuse to act as an
informant, that right would still be subject to the legaie penological concerns
of the prison, just like any other First Amendment right in the prison setting.
Shaw v. Murphy, 532 U.S. 223, 230 (2001)("Turner provides the test for
evaluating prisoners' First Amendment challenges, . . ."). Prison Isffhase a
legitimate interest in rooting out corruption, illegal activity, or the abuse of
authority by prison employees. Insider information is an important way to
uncover that misconduct. Therefore, conditioning the receipt of a prison job on

acting as an informant is reasonably related to the legitimate governmesdtinte
of preventing illegal or unethical conduct by prison employees.

Clark v. Gipson, 13-CV-3012, 15, nt.4 (C.D. Ill. Jan. 26, 2015)

Likewise even if Plaintiffs had a constitutional right to refuse to be informants as a
condition of retaining certain privileges, Reichard is entitled to qualified immunity as to that
particular claim. Qualified immunity shields government officials from ligbivhere “their
conduct does not violate ‘clearly established statutory or constitutional rightghich a

reasonable person would have knowrHardaway v. Meyerhoff, 734 F.3d 740, 743 (7th Cir.


https://casetext.com/case/pell-v-procunier#p822

2013) (quotingHarlow v. Fitzgerald, 457 U.S. 800, 818 (129). Courtsemploya two-part test
to determine whether a defendant is entitled to qualified immunity: 1) wh#éteeconduct
complained of violates the constitution; 2) whether the right was clearly elstabbs the time
the conduct occurredHardaway at 743 (citingPearson at 232). The Court may anahge either
prongfirst. Pearson, at 236.

Although qualified immunity is an affirmative defense, the burden of meeting the tw
part test restsvith the plaintifis. Eversole v. Steele, 59 F.3d 710, 7177th Cir. 1995). And as
encouraged to do so by the Supreme Calig,Court will resolvequalified immunity questions
at the earliest stage possible of litigatide, Saucier v. Katz, 533 U.S. 194, 202 (2001).

As previously noted, the Seventh Circhias not addressed the specific issiseto
whether a constitutional right not to be an informant exists in the prison coritegte is no
direct precederdffording a prison inmate informant such a rigBee Clark at 17#20. Thus, the
right not to act as an informaas a condition of obtaining or retaining privileges is and was not
clearly establishednd Reichardsiprotected by qualified immunity.

That saidPlaintiffs’ claim that Reichard outed thens anformantswhen they refused to
continte acting as confidential informants, implicates the Eighth Amendihegtdoing so, he
exposed them to a substantial risk of serious ha®ee.Merritte v. Kessel, 561 Fed. Appx. 546
*3 (7 Cir. 2014)(not published in Federal Reporter)("Branding an ineatetch can expose him
to serious harm and may violate the Eighth Amendment.”). Although the record fas to t
allegation is undeveloped, Plaintiffsllegations are sufficient to state a plausible claim at the
pleading stage. Accordinglylaintiffs wil be allowed to proceed on Count dmended as

follows:

10



Count 4 — Reichard in violation of the Eighth AmendmerdisclosedFreeman

and Montanez’s status as confidential informants to the prison populkttiange

in an attempt to physically harm them

As a final note, Plaintiffs have requested equitable relief in this cadedimg 1)
expedited discovery; 2) a protectigeder sealing this case; 8ppoined Counsel; 4) injunctive
relief; and 5) other relief deemed just and necessary. (Doc. 5, p. 41). Plainstf8 fequests
should be made by separate motion. Also, the Gibmgsnot construePlaintiffs’ request for
injunctive relief as a request for preliminary injunction, as Plaintiffs ditinclude such a
request in their original Complaint, and there is no language in the Complag@stng that
theyactually seela preliminary injunction. If Plaintiffs’ wish to pursue a preliminary injumati

they should file a motiorequesting that relieds soon as practicable.

Pending Motions

Plaintiffs’ Motions to proceed in forma pauperis will be addresseddparate order.
(Doc. 8) (Doc. 10).

Montanez’s Motionfor an order to allow Plaintiffs to comply with Doc. 4DENIED.
(Doc. 12). Montanezequess that the Court enter an order to all®aintiffs to secure each
other’s signatures on court filings. (Doc. 12his is not the first time Plaintiffs have requested
this relief— Freemarfiled a similar motion on April 26, 2017. (Doc. 6). The Court denied that
motion andadvisedPlaintiffs that if litigating together proves too difficuthey should litigate
their claimsseparately. (Doc. 7). Undaunted, Montanez filed the saot®n 1 week later
(Doc. 12).

Montanezcharacterizes hisequest as complying with the Court's Order of Adrd,
2017. (Doc. 4). The Court’s intention in that Order was to inform the Plaintiffs déioe

difficulties that may arise by virtue of their decision to pursue this lawsuit as jeaiintifjs

11



instead of filing individually. (Doc. 4). That Order dwdt create any rights or graRkaintiffs
any special privileges. (Doc. 4).
Disposition

IT IS HEREBY ORDERED thatCounts 1 and 2survive threshold reviewCount 3is
dismissed with prejudice as legally frivolouBlaintiffs’ First Amendment claim assert@ount
4 is dismissed with prejudice on qualified immunity grouynEkintiffs may proceed on their
Eighth Amendment claim in Count 4 as amentecein Montanez’s Motion for an Order to
Allow Plaintiffs to comply with Doc. 4 iDENIED. (Doc. 12).

IT IS ORDERED that the Clerk of Court shall prepare fBrefendantsReichard,
Schoenbeckand Spiller: (1) Form 5 (Notice of a Lawsuit and Request to Waive Service of a
Summons), and (2) Form 6 (Waiver of Service of Summons). The CIBIRECTED to mail
these forms, a copy of the complaint, and this Memorandum and Order to each D&fendant
place of employment as identified by Plaintiff. If a Defendant failsgio and return the Waiver
of Service of Summons (Form 6) to the Clerk within 30 days from the date the formsewere s
the Clerk shall take appropriate steps to effect formaiceion that Defendant, and the Court
will require that Defendant to pay the full costs of formal service, to the extinariaed by the
Federal Rules of Civil Procedure.

IT IS FURTHER ORDERED that, with respect to a Defendant who no longer can be
found at the work address provided by Plaintiff, the employer shall furnish th& @ldr the
Defendant’s current work address, or, if not known, the Defendant:krlasin address. This
information shall be used only for sending the forms as directed abdeeformally effecting
service. Any documentation of the address shall be retained only by the leidress

information shall not be maintained in the court file or disclosed by the Clerk.

12



IT IS FURTHER ORDERED that Plaintiff shall serve upon Defendants (or upon
defense counsel once an appearance is entered), a copy of every pleading or othentdoc
submitted for consideration by the Court. Plaintiff shall include with the ofigiyaer to be
filed a certificate stating the date on which a true esrect copy of the document was served
on Defendants or counsel. Any paper received by a district judge or magjstige that has
not been filed with the Clerk or that fails to include a certificate of senvitbevdisregarded by
the Court.

Defencants areORDERED to timely file an appropriate responsive pleading to the
complaint and shall not waive filing a reply pursuant to 42 U.S.C. § 1997e(g).

Pursuant to Local Rule 72.1(a)(2), this actioREEFERRED to United States Magistrate
Judge Reona J.dly for further pretrial proceedings.

Further, this entire matter REFERRED to United States Magistrate Judge Reona J.
Daly for disposition, as contemplated by Local Rule 72.2(b)(2) and 28 U.S.C. § GB6(it)l
all the parties consent to such areferral.

IT IS FURTHER ORDERED that if judgment is rendered against Plaintiff, and the
judgment includes the payment of costs under Section 1915, Plaintiff will be requiredtteepa
full amount of the costs, notwithstanding that his application to pracetdma pauperis has
been grantedsee 28 U.S.C. § 1915(f)(2)(A).

Plaintiff is ADVISED that at the time application was made under 28 U.S.C. § 1915 for
leave to commence this civil action without being required to prepay fees and coste or gi
security for he same, the applicant and his or her attorney were deemed to have entered into a

stipulation that the recovery, if any, secured in the action shall be paid to the ClleekGdurt,

13



who shall pay therefrom all unpaid costs taxed against plaintiff ant trerbalance to plaintiff.
Local Rule 3.1(c)(1)

Finally, Plaintiff isSADVISED that he is under a continuing obligation to keep the Clerk
of Court and each opposing party informed of any change in his address; the Court will not
independently investigatieis whereabouts. This shall be done in writing and not later than
days after a transfer or other change in address occurs. Failure to comply withrdar will
cause a delay in the transmission of court documents and may result in dismib&hction

for want of prosecutiortee FED. R.Civ. P. 41(b).

IT 1S SO ORDERED.

DATED: June 18, 2017

sISTACI M. YANDLE
U.S. District Judge
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