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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

DIONTE M. SMITH, # 20160413099,

Plaintiff,

HANES,
MOUNT,

)
)
)
)
VS. ) Case No. 17-cv-404-JPG
)
)
)
and TRAVIS SCOTT, )

)

Defendants. )

MEMORANDUM AND ORDER

GILBERT, District Judge:

Plaintiff has brought thipro se civil rights action pursuaribo 42 U.S.C. § 1983, claiming
that he was subjected to unctingional conditions of confineent while he was a prisoner at
the Jefferson County Justice Center (“Jeffer&@munty”). Plaintiff is currently incarcerated,
either at Jefferson County, or at the Cook Ggubepartment of Corrections (“CCDC”). He
uses the mailing address of the CCDC, but sthigshe is confined at Jefferson County. (Doc.
1, pp. 2, 7-8). This case is now before the Céor a preliminary rev@w of the complaint
pursuant to 28 U.S.C. § 1915A .

Under 8 1915A, the Court is required taesn prisoner complaints to filter out non-
meritorious claims. See 28 U.S.C. 8 1915A(a). The Coumust dismiss any portion of the
complaint that is legally frivolous, malicioufgils to state a claim upon which relief may be
granted, or asks for money damages from a defenglao by law is immune from such relief.
28 U.S.C. § 1915A(b).

An action or claim is frivolous if “it lacks aarguable basis either in law or in fact.”
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Neitzke v. Williams, 490 U.S. 319, 325 (1989). Frivolousnesarisobjective standd that refers
to a claim that “no reasonable person could suppose to have any rbeeit.”Clinton, 209 F.3d
1025, 1026-27 (7th Cir. 2000). An action fails tatsta claim upon which relief can be granted
if it does not plead “enough facts to state antltéo relief that is plausible on its faceBell
Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007). The claimeoftittement to relief must
cross “the line between possibility and plausibilityltl. at 557. Conversely, a complaint is
plausible on its face “when the plaintiff pleads tedtcontent that allows the court to draw the
reasonable inference that the defendariable for the misconduct allegedAshcroft v. Igbal,
556 U.S. 662, 678 (2009). AlthougtetCourt is obligated to accefaictual allegations as true,
see Smith v. Peters, 631 F.3d 418, 419 (7th Cir. 2011), soffieetual allegations may be so
sketchy or implausible that they fail to pro® sufficient notice of a plaintiff's claimBrooks v.
Ross, 578 F.3d 574, 581 (7th Cir. 2009). AdditihpaCourts “should not accept as adequate
abstract recitations of the elements of a caissction or conclusory legal statementsd. At
the same time, however, the factual allegatiohsa pro se complaint are to be liberally
construed. See Arnett v. Webster, 658 F.3d 742, 751 (7th Cir. 201Bodriguez v. Plymouth
Ambulance Serv., 577 F.3d 816, 821 (7th Cir. 2009).

Applying these standards, the Court finttat some of Plaintiff's claims survive
threshold review under § 1915A.

The Complaint

Plaintiff states that he drother inmates were on lockdown Jefferson County for 48-72
hours following a suicide attempt by fellow inmate Joshua Hart. (Doc. 1-1, p. 2). Splatters of
Hart's blood were left on the floon Plaintiff's cell, on the talel where he ate meals outside the

cell, and on Plaintiff’'s books, cleing, and papers. (Doc. 1-1, pp. 2, 4). For 6 days, from March



29 to April 4, 2017, Lt. Hanes and others refusegive Plaintiff any cleamg supplies to rid the
area of Hart's blood. Hart was a known needler usd cutter, and Plaintiff believes he may
have had Hepatitis-C or possildther contagious diseases.

Some attempt was made by jail staff to cldan area after the blood contamination, but
Plaintiff claims that “sewage water” and ammnemvere used in this cleanup. The area was so
poorly ventilated that Plaintiff waforced to breathe the strong chemical smell for hours, and felt
like he was going to vomit. (Doc. 1-1, p. 2).

Plaintiff raises several other complaints. He claims that jail staff who are not certified or
“properly authorized” are issugnprescription medications to inmates, causing some to suffer
allergic reactions. (Doc. 1-1, g). Plaintiff and othes have been “refused medical screenings
and examinations” in relation to their expostwethe blood from Hart’'s suicide attemptd.
Plaintiff included among his documents a piece of paper spotted with Hart's blood. (Doc. 1-1, p.
1). He also mentions bug infaibns. (Doc. 1-1, p. 3).

As relief, Plaintiff seeks money damages. (Doc. 1, p. 6).

Merits Review Pursuant to 28 U.S.C. § 1915A

Based on the allegations of the Complaimé, Court finds it convenient to divide theo
se action into the following counts. The parties dhd Court will use these designations in all
future pleadings and orders, urdestherwise directed by a judiciafficer of this Court. The
designation of these counts does cantstitute an opinion as to thenerit. Any other claim that
is mentioned in the Complaint but not addressethis Order should beonsidered dismissed
without prejudice.

Count 1: Deliberate indifference claim against Hanes for failing to provide

Plaintiff with cleaning suppes, and allowingPlaintiff to be exposed to his
cellmate’s blood for 6 days;



Count 2: Deliberate indifference claim for foing Plaintiff to breathe noxious
fumes in a poorly ventilatedellblock after ammonia was used to clean after the
suicide attempt;

Count 3: Deliberate indifference claim for tHailure to provide Plaintiff with
medical testing or examination follomg his exposure to the cellmate’s blood.

Count 1 shall proceed against Hanes fomienteview. However, Counts 2 and 3 fail to
state a claim upon which relief may be grantedj shall be dismissed. Defendants Mount and
Scott shall also be dismissed from the action without prejudice.

Count 1 — Failure to Provide Cleaning Supplies/Unsanitary Cell

During his confinement at the Jefferson Coukdy, Plaintiff may bea pre-trial detainee,
or may be serving a sentence following a crimoaviction. The Complaint does not disclose
which status applies to Plaintiff. Either wasimilar legal standards apply to his deliberate
indifference claims.

A pre-trial detainee’s claims brought puasti to 8§ 1983 arise under the Fourteenth
Amendment and not the Eighth Amendme8ge Weiss v. Cooley, 230 F.3d 1027, 1032 (7th Cir.
2000). However, the Seventh Giichas “found it convenient arehtirely appropriate to apply
the same standard to claims arising underRberteenth Amendment €thinees) and Eighth
Amendment (convicted prisoners) ‘without differentiationBbard v. Farnham, 394 F.3d 469,
478 (7th Cir. 2005) (quotingdenderson v. Sheahan, 196 F.3d 839, 845 n.2 (7th Cir. 1999)).
Thus, for ‘cruel and unusual punishment’ claimg ghaintiff must show that the jail officials
knew that the plaintiff was at risk of serioughaand that they disregarded that risk by failing
to reasonably discharge the riskrieveson v. Anderson, 538 F.3d 763, 771-72, 7-7B (7th Cir.
2008). The jail conditions must deny the inendthe minimal civilized measure of life’s
necessities,” creating an excessive tskhe inmate’s health or safetffarmer v. Brennan, 511

U.S. 825, 834 (1994). The objective conditionsstniave resulted in an unquestioned and



serious deprivation of basic human needs saglood, medical careanitation, or physical
safety. Rhodes v. Chapman, 452 U.S. 337, 347 (1981). The delite indifference standard is
satisfied if the plaintiff shows that the jail official acted or failed to act despite the official’s
knowledge of a substantial risk sérious harm from the conditiongarmer, 511 U.S. at 842.
However, evidence that a defendant actedigeglly does not raise a claim for deliberate
indifference. Davidson v. Cannon, 474 U.S. 344, 347-48 (198&gckson v. Ill. Medi-Car, Inc.,

300 F.3d 760, 764-65 (7th Cir. 2002).

Here, Plaintiff was exposed tos cellmate’s blood for sevérdays, on the surface of the
table where Plaintiff ate his meals, in thel eghere he was confined, and on his clothing and
other personal items. This put Plaintiff at rifkexposure to serious diseases such as Hepatitis-
C and HIV, with which the drug-es cellmate may have beenented. This condition satisfies
the first element of a deliberate indifference cla@¢ause it posed a substantial risk of serious
harm to Plaintiff's health. See Thomas v. lllinois, 697 F.3d 612, 614-15 (7th Cir. 2012)
(depending on severity, duration,tma of the risk, and susceptity of the inmate, prison
conditions may violate the Constitution if thesaused either physical, psychological, or
probabilistic harm).

As to the subjective requirement, Plaintifitsts that he notified LHanes of the problem
and requested cleaning slipp, but Hanes refused to providey over a 6-day period while the
blood exposure continued.

At this stage, Plaintiff has adequately pkedeliberate indifference claim against Hanes,
soCount 1 may proceed against this Defendant. Howe@eunt 1 shall be dismissed as to the
remaining Defendants. While Plaintiff listSaptain Mount and Travis Scott as additional

Defendants, he does not mentmither of them by name ing¢hbody of the Complaint, nor does



he include any allegations agaitts¢m to indicate whether he regted their assistance with the
blood contamination problem onwyother issues he mentions.

Plaintiffs are required t@ssociate specific defendants wgpecific claims, so that
defendants are put on notice of the claims brouglinagthem and so they can properly answer
the complaint. See Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)gb. R. Civ. P.
8(a)(2). Where a plaintiff has not includeddafendant in his statement of the claim, the
defendant cannot be said to be adequately put bcenaf which claims in the complaint, if any,
are directed against him. Furthermore, memalpking the name of a patgal defendant is not
sufficient to state a claim against that individu&e Collins v. Kibort, 143 F.3d 331, 334 (7th
Cir. 1998). Section 1983 creates a cause obmdiased on personal liability and predicated
upon fault; thus, “to be liableinder 8 1983, the individual deféant must have caused or
participated in a constitional deprivation.” Pepper v. Village of Oak Park, 430 F.3d 805, 810
(7th Cir. 2005) (internal quotations and citatiansitted). In order to state a claim against a
defendant, a plaintiff must defwe what each named defendatit (or failed to do), that
violated the plaintiff's constitional rights. Additbnally, a jail adminigator or supervisor
cannot be held liable for a constitutionabhation committed by a lower-ranking employee,
because the doctrine oéspondeat superior (supervisory liability) is not applicable to § 1983
actions. Sanville v. McCaughtry, 266 F.3d 724, 740 (7th Cir. 2001) (citations omitted).

For thesereasonsCount 1 shall proceed only against HaneMount and Scott shall be
dismissed from this claim, and from the actibecause Plaintiff has failed to associate them
with this or any other claim.

Dismissal of Count 2 — Exposure to Noxious Fumes

Plaintiff's exposure to the chemical smelt feveral hours in the poorly ventilated cell,



which made him feel nauseous to the pdiet was “about to vomit,” may or may not be
sufficient to be considered a substantial riski® health. (Doc. 1-1, p. 2). Conditions which
merely create temporary discomfort andanvenience do not implicate the ConstitutioBee
Caldwell v. Miller, 790 F.2d 589, 600-01 (7th Cir. 1986).

Even if the Court were taccept the proposition that Plafhfaced an objectively serious
risk from these conditions, hawer, Plaintiff fails to stata claim upon which relief may be
granted based on these facts. The Complaies dot identify any Dfendant who was alerted
by Plaintiff to the conditionsral the nausea he was suffering. rdoes Plaintiff describe the
response (or lack thereof) of any Defendant whe miade aware of the alleged risk to Plaintiff's
health.

As noted above, a plaintiff must associapecific defendants with specific claims, in
order to put the defendaah notice of which claims are brought against thé&ee Bell Atlantic
Corp. v. Twombly, 550 U.S. 544, 555 (2007)eb. R.Civ. P. 8(a)(2). Furthermore, without such
information, the Court cannot discern whether Piffihas stated a colorable claim that survives
review under 8 1915A. For these reasdbsunt 2 shall be dismissed without prejudice for
failure to state a claim upon veh relief may be granted.

Dismissal of Count 3 — Failure to Test Plaintiff for Disease Exposure

The exposure to another person’s blood, whigy transmit contagious diseases, meets
the requirement that Plaintiff faced abjectively serious risk to his healthSee Thomas v.
lllinois, 697 F.3d 612, 614-15 (7th Ci2012). However, this claim suffers from the same
deficiency as Count 2 — Plaintiff has failed ssaciate any Defendant withis allegations that
he was not given medical testsar examination to determine whether he was exposed to any

illnesse(s) that the cellmate’s blood might have contained.



In order to state a claim based on theufailto provide medicdesting, Plaintiff must
name the Defendant(s) whom he approachedrdegahis concerns oveahe blood exposure,
indicate what he tolthe Defendant(s) aboutehsituation, and describghat the Defendant(s)
did or failed to do in responseBecause Plaintiff has failed frovide this information in the
Complaint,Count 3 shall be dismissed without prejudife failure to state a claim upon which
relief may be granted.

Pending Motion

Plaintiff's motion for recruitment of counséDoc. 3) shall be referred to the United

States Magistrate Judge for further consideration.
Disposition

COUNTS 2 and 3areDISMISSED without prejudice for failte to state a claim upon
which relief may be granted. DefendaM®©UNT and SCOTT are DISMISSED from this
action without prejudice.

As to COUNT 1, the Clerk of Court shall prepare for Defende®tNES: (1) Form 5
(Notice of a Lawsuit and Request to Waive Service of a Summons), and (2) Form 6 (Waiver of
Service of Summons). The ClerkDBRECTED to mail these forms, a copy of the complaint,
and this Memorandum and OrderRefendant’s place of employmeas identified by Plaintiff.

If Defendant fails to sign and return the Waiver of Service of Summons (Form 6) to the Clerk
within 30 days from the date the forms were st Clerk shall take appropriate steps to effect
formal service on Defendant, and the Court witjuiee Defendant to pay the full costs of formal
service, to the extent authorizedthg Federal Rules of Civil Procedure.

If the Defendant cannot be found at the adsiqgrovided by Plaintiff, the employer shall

furnish the Clerk with the Defendant’s currewrk address, or, if not known, the Defendant’s



last-known address. This infoation shall be used only for seng the forms as directed above
or for formally effecting service. Any documetita of the address shdde retained only by the
Clerk. Address information shall not be maintainethe court file, nodisclosed by the Clerk.

Plaintiff shall serve upon Defendant (or updefense counsel once an appearance is
entered), a copy of every further pleading or other document submitted for consideration by the
Court. Plaintiff shall include with the original pexr to be filed a certificate stating the date on
which a true and correct copy of any documens s@&ved on Defendant or counsel. Any paper
received by a district judge or matyate judge that hast been filed with ta Clerk or that fails
to include a certificate of servieall be disregarded by the Court.

Defendantis ORDERED to timely file an appropriate responsive pleading to the
complaint and shall not wee filing a reply pursuanib 42 U.S.C. § 1997e(g).

Pursuant to Local Rul&2.1(a)(2), this action IREFERRED to a United States
Magistrate Judge for further pre-trial proceg@dinwhich shall include a determination on the
pending motion for recruitment of counsel (Doc. 3).

Further, this entire matter shall BEFERRED to the United Stateglagistrate Judge for
disposition, pursuant to Local Rui.2(b)(2) and 28 U.S.C. § 636(d)all parties consent to
such areferral.

If judgment is rendered aget Plaintiff, and the judgmeiricludes the payment of costs
under § 1915, Plaintiff will be required to payetfull amount of the costs, notwithstanding that
his application to procedd forma pauperis has been grantedsee 28 U.S.C. § 1915(f)(2)(A).

Finally, Plaintiff isSADVISED that he is under a continuimipligation to keep the Clerk
of Court and each opposing party informed of &hange in his address; the Court will not

independently investigate his wikabouts. This shall be doie writing andnot later than7



days after a transfer or other change in address occurs. Failure to comply with this order will
cause a delay in the transmissaincourt documents and may result in dismissal of this action
for want of prosecutionSee FED. R. Civ. P. 41(b).

IT IS SO ORDERED.

DATED: June 20, 2017

§/J. Phil Gilbert
UnitedState<District Judge
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