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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

TED KNOX, # N-92676,
Plaintiff ,

VS. CaseNo. 17€v-494-SMY
WARDEN BUTLER ,

WARDEN HARRINGTON,

KENNETH HAMILTON,

WINTERS,

SUPERVISOR JOHN DOE #1,

JOHN TROST,

ANGELA CRAIN,

WALTERS,

and WEXFORD HEALTH SOURCES, INC.,

vvvvvvvvvvvvvvvvv

Defendants.

MEMORANDUM AND ORDER

YANDLE , District Judge:

This matter is before the Couudr a merits reviewof Counts 1 and 2, pursuant to 28
U.S.C. 81915A Under §81915A, the Court is required to screen prisoner complaints to filter out
non-{meritorious claims.See 28 U.S.C. 81915A(a). The Court must dismiss any portion of the
complaint that is legally frivolous, malicious, fails to state a claim upon which rebgfba
grantedor asks for money damages from a defendant who by law is immune from suth relie
28 U.S.C. § 1915A(b).

Plaintiff Ted Knoxis currentlyincarcerated at Menard Correctional Center (“Menard”),
where he is serving a life sentence. He broughtgtosse civil rights action pursuant to 42
U.S.C. § 1983 on May 10, 20Ehd filed his First Amended Complaint (Doc. 7) on May 24,

2017. On May 3., 2017, the Court severed Plaintiff's claims in Counts 3, 4, and 5 into separate
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actions, leaving only Counts 1 and 2 remaining ins&antcase.

Thependingclaimsin thiscase after the severance order are as follows:

Count 1: Eighth Amendment claim against Hamilton, Winters, Butler,

Harrington, and Supervisor John Doe #1, for subjediingx to a humiliating

strip search, excessive force, and for deliberate indifferen&naa’s medical

needs arising from the blows he sustained, on April 14, 2014,

Count 2. Eighth Amendment claim for deliberate indifference to medical needs,

against Trost, Crain, Walters, and Wexford Health Sources, Inc., for delaying and

denying medical care t&nox after the April 14, 2014, incident of exsese

force.

(Doc. 9, p. 6). The factual allegations in the First Amended Complaint (Doc. 7) which relate to
these claims are summarized below.

On April 14, 2014, the Orange Crustatewide tactical unit conducted a shakedown of
Plaintiff's cell blok, awakening him with yelling and banging on cell bars as they entered the
unit. (Doc. 7, p. 4). Two unidentified Orange Crush officers yelled at Plaintiff and his
cellmate because they were not “standing in the cell naked.” (Doc. 7, p. 4). Hahdtin
Officer) yelled for Plaintiff to “get naked and lift up [his] nutsld. Plaintiff complied,and
Hamilton ordered him to “open up [his] mouth and wiggle [his] tongue arould.”Plaintiff
objected to placing his hand in his mouth because he had just used thatliiahi tgenitals, to
which Hamilton replied, [iv]hy do you think | am givig you a direct order dumb ass.Id.
Hamilton then made Plaintiff turn around and open his buttocks as wide as he andld
threatenedo drag Plaintiff off to segregation nakedhe other Orange Crush officesatched
andlaughed.

After this strip search, Hamilton ordered Plaintiff to put on his pants,afdrboots, but

no underwear or socks. When Plaintiff was about to be handcuffed, he showed Hamilton his

medicallyauthorized doubleuff permit (MCP), which was issued because Plaintiff is morbidly



obese and has arthritis in his left shoulder. (Doc. 7, p. 4). Hamilton knocked the docurhents ou
of the cell barand yelled that he didn’t watd see any “damn medical papeasd thatPlaintiff
needed to lose weight really fdastcause héwasn't in the mood foany bultshit.” (Doc. 7, p.
5). When Plaintiff asked to speak with a nurse or Orange Crush supeH#soilfon again
threatened Plaintiff with segregation if Plaintiff refused to be siogfeed. Because of
Hamilton’s threat to drag him teegregation, Plaintiff submitted to the singldf restraints,
which caused him great pain.

As Plaintiff exited the cell, Hamiltostruck him on the back multiple times with his oak
stick, yelling for Plaintiff to “keep your fat head down before | knock it’offd. Plaintiff and
his cellmate were ordered to move to the prison chapel walking in-tovnstt fashion.” 1d.
Plaintiff describes this as being forced to bow his head downward so it would touch the butt of
the prisoner in front of him. While Plaintiff marched to the prison chapel in this madDraerge
Crush Supervisor John Doe #1 struck him in the ribs and back rauitipés while yelling at
him to “keep the line tight, no gaps fat as&d!

Plaintiff was lined up with other inmates in the prison chapgere he was forced to
remain standingvith his hand singlecuffed in the back and his head lowered so his obsted
on his chest. He was made to remain in this “stress position” for 4, ld@syste the fact that the
chapel contained more than enough chairs for the inmates to be. sé¢ted the first hour,
Plaintiff began to feel lighheaded and dizzy, higeart startetheating rapidlyand he had severe
neck and back pain. (Doc. 7, pp6pb He began to lose his balance. Winters responded by
striking Plaintiff on the back with his stick, yanking Plaintiff's cuffs upwardl yelling for
Plaintiff to stopmoving or he would be dragged off to segregation. The yanking and beating

caused Plaintiff severe pain. Plaintiff told Winters that he had a NM@®Pthe singlecuffing



was causing severe pain to his neck, kawk shoulderandthathe was dizzy frm being in the
standing stresposition for over an hour. Plaintiff asked to see a nurse. Winters told him to shut
up and stand still or he would go to segregation. (Doc. 7, p. 6).

Plaintiff called out to Butler and Harrington, who were in the chapelrseeing the
operation. Although Plaintiff got their attention, Butler and Harrington fadadtervene when
Winters “viciously struck” Plaintiff again with his oak stickd.

Following the April 14, 2014, incidenPlaintiff madeseveral verbal and written requests
for urgent medical carbecause he continued to feel dizzy and Hgbaded. Additionally, his
neck was swollemnd his shoulders, ba@nd neck were in severe pain from the blows énd
hours of standing in the stress position.

On April 25, 2014, Walters (nurse) came to Plaintiff's cell in response to hdgcahe
requests. Plaintiff informed her of his symptoms. Walters said that she wadlerdyto do
protocol,” andthat Plaintiff would not be examed untilthe prison came offeel1l lockdown
status. (Doc. 7, p. 8). Walters checked Plaintiff's blood presstreh registered high at
150/98. Plaintiff complained that he was still dizzy, lipbdedand experiencing pain in his
back and shoulders, and asked to speak with a supervisor. Walters yelled thdnshdave to
contact Crain (nurse supervisor) or anyone diseause Wexford “follows ‘administrative
decisions™ regarding inmates not bgiremoved from cells during eMel1 lockdown. Id.

Plaintiff continued to submit requests for urgent medical care. On April 29, 2014,
Walters came back and told Plaintiff to stop asking to sebdwause she had already told him
he would not be examined until thevell lockdown ended. Plaintiff reirated his complaints
about the dizziness and pain. Walters yelled back, “if you lose somésadweight maybe

you would be able to cuff-up like a normal persohd’



On May 8, 2014, an officetold Plaintiff that his medical call pass had been goostd
due to the lockdown. (Doc. 7, pp98. On May 12, 2014, Plaintiff's housing unit (Easthouse)
was taken off level lockdown status.

Plaintiff was finally taken to the Health Care Uanit May 28, 2014 He saw Dr. Trost
who informed him that no matter how much Plaintiff complained, medical staff “must follow the
Administrative decision(s) which states inmates are not to be removed from ttheifoce
examination(s) during levdl lockdowns.” (Doc. 7, p. 9). Plaintiff askeddee this policy or
rule in writing. Trost responded, “this policy has been accepted by us,” anderted that
“you guys need to stop getting the prison placed on lockdown, if you want to get out ofghe cel
for treatment.” Id. Dr. Trost diagnosed Plaintiff with hypertension and extended his MCP for
doubleeuffing for another year.

Based on these facts, Plaintiff seeks compensatory and punitive daniages?, (pp. 7,

9).

Merits Review Pursuant t028 U.S.C. § 1915A

The Court will begin with a preliminary note concerning the handling of Orangér Crus
cases in the Southern District of lllinoisCount 1 ofPlaintiff's complaint raises allegations
similar to the pleading iRoss v. Gossett, Case No. 1&v-309-SMY-SCW, which was filed in
this Court on March 19, 2015. The plaintiffRoss is seeking injunctive relief and damages on
behalf of himself and a class of prisoners who were subjected to similar sicheseavhile
incarcerated alllinois prisons during 2014. Should tiRess class becertified, Plaintiff could
potentially be a member of that clad3ue to the similarities between the two cases and the need
to conservgudicial resources, Plaintiff's case was transferred to the undersigdge. jMVith

this in mind, the Court will evaluate Plaintffcomplaint pursuant to 28 U.S.C. § 1915A.



Given the similarity between Plaintiff'slaimsand theComplaint inRoss (with regards
to his Orange Crustelated allegations)the factthat the Complaint in Ross was permitted
through screeningnda motion to dismissvas deniedas to Counts 1, 2, 3, and 5 in that case)
(see Ross v. Gossett, Case No. 1&v-309-SMY-SCW, Doc. 76Jan. 28, 2016 the Court isof
the opinion that Gunt 1in this casecannot be dismissedt this time. Count 2, whichalleges
deliberate indifference tBlaintiff's injuries sustained in the Orange Crush shakedown described
in Count 1, also survives preliminary review under 8§ 1915A.

Count 1 —Excessive Force/Deliberate Indifference to Medical Needs

The intentional use of excessive force by prison guards against an immtlaceit
penologicaljustification constitutes cruel and unusual punishment in violation of the Eighth
Amendment and is actionable undet¥3. See Wilkins v. Gaddy, 559 U.S. 342010);DeWalt
v. Carter, 224 F.3d 607, 619 (7th Cir. 2000). An inmate must show that antassauiredand
that “it was carried out ‘maliciously and sadistically’ rather than as paat gdodfaith effort to
maintain or restore discipline.Wilkins, 559 U.S. at 40 (citingludson v. McMillian, 503 U.S. 1,
6 (1992)). An inmate seeking damages for the use of excessive force need nshestabls
bodily injury to make a claim, but not “every malevolent touch by a prison guard gigds @as
federal cause of action."Wilkins, 559 U.S. at 388 (the question is whether force was de
minimis, not whether the injury suffered was de minimsgeg also Outlaw v. Newkirk, 259 F.3d
833, 837-38 (7th Cir. 2001).

Here, Plaintiff alleges that Hamilton subjectdth to a humiliating strip search, ignored
his medical permit for theuse of double handcufsnd struck Plaintiff with his stickVinters
and Supervisor John Doe #1 also struck Plaiatii Winters yanked Plaintiff's cuffs, inflicting

further pain on himWinters ignored Plaintiff's request for medi@asistance during the 4 hours



he was forced to stand in a stress position. Each of these actions supports PHRiglitfis
Amendment claims against these DefendarR&aintiff also states a claim in Count 1 against
Butler and Harrington, who watchdelaintiff being struck by Winters, yet failed to take any
action. See Byrd v. Brishke, 466 F.2d 6, 11 (7th Cir. 1972) (officer may be held liable for failing
to intervene when another officer abuses a prisosex)also Lanigan v. Vill. of E. Hazel Crest,

110 F.3d 467, 477 (7th Cir. 199®ang v. Hardin, 37 F.3d 282, 285 (7th Cir. 1994) (collected
cases)Archiev. City of Racine, 826 F.2d 480, 491 (7th Cir. 1987).

Count 1 shall proceed for further review, against Butler, Harrington, Hamilton, Véjnter
and Supervisor John Doe #lagt OfficerSupervisor -Orange Crush team}{owever, lecause
this claim involves the same events and similar allegations as those now penBiss in
Gossett, Case No. 1&v-309-SMY-SCW, Count 1 shall be severed fromstraction and
consolidated withRoss.

Count 2 —Denial of Medical Care

In order to state a claim for deliberate indifference to a serious medicalamegunate
must show that he (1) suffered from an objectively serious medical condition; arndt(2)e
defendant was deliberately indifferent to a risk of serious harm from thattioondiAn
objectively serious condition includes an ailment that significantlyctsffan individual's daily
activities or which involves chronic and substantial paiutierrez v. Peters, 111 F.3d 1364,
1373 (7th Cir. 1997)."Deliberate indiference is proven by demonstrating that a prison official
knows of a substantial risk of harm to an inmate and either acts or fails to acegadisof that
risk.

Delaying medical treatment may constitute deliberate indifference if such delay

exacerbged the injury or unnecessarily prolongedinmate’s pain."Gomez v. Randle, 680 F.3d



859, 865 (7th Cir. 2012) (internal citations and quotations omittesalso Farmer v. Brennan,

511 U.S. 825, 842 (1994perez v. Fenoglio, 792 F.3d768, 77778 (7th Cir. 2015). However,
the Eighth Amendment does not give prisoners the tmhidemand specific care” or “the best
care possible,” but only requires “reasonable measures to meet a substsitat serious
harm.” Forbesv. Edgar, 112 F.3d262, 267 (7th Cir. 1997). Further, a defendant’s inadvertent
error, negligence or even ordinary malpractice is insufficient to rise toetle¢ ¢f an Eighth
Amendment constitutional violationSee Duckworth v. Ahmad, 532 F.3d 675, 679 (7th Cir.
2008).

Here, Plaintiff describephysicalsymptoms that satisfy the objective component of an
Eighth Amendment claim he was dizzy and lighteaded after standing in a stress position for
hours, andhese symptomgersisted for manglays. His neck was swollen, and he wasawere
pain from the blows he suffered. The remaining question is whether the prisonsaimedi
providersactedor failed to act with deliberate indifferent@ a known risk of serious harm to
Plaintiff from these symptoms.

Plaintiff experienced an initial delay of 10 days before any medical provigemneésd to
his requests for care. From her first encounter with Plaintiff, Waltéuse® to examine him
other than taking his blood pressure on one occasion. She took no steps to address his pain or
medical concerns. She informed Plaintiff that “Wexford follows ‘administratieeisions™
regarding not removing inmates from their cells during a lockdown. (Doc. 7, p. 8).

Plaintiff was not taken to Heal@are until May 28, 2014 some6 weeks after he first
requested medical attention for his symptoms. At that time, Dr. Trost addieksetiff's
hypertension and extended his medical doghblé permit, while emphasizing that medical staff

must follow the “administrative decisiomroviding that inmates cannot be removed from their



cells for medical examinations during a letelockdown. (Doc. 7, p. 9)These delays and the
refusal of Walters andr. Trost to provide medical care for Plaintiff during the lockdown
support a claim for deliberate indifference to his medical nedsvarrantgurther review.

As for Wexford Health Sources, Inc., (“Wexford”), this corporation employemifnts
Walters and Trost and provides medical care at the prison, but it cannot be helgdialyi®n
that basis. A corporation can be held liable for deliberate indifference onllyaflia policy or
practice that caused the alleged violation of a constitutional rigbtdward v. Corr. Med. Serv.
of Il., Inc., 368 F.3d 917, 927 (7th Cir. 20043%ee also Jackson v. Ill. Medi-Car, Inc., 300 F.3d
760, 766 n.6 (7th Cir. 2002) (private corporation is treated as though it were a munidipah ent
a § 1983 action)Here,Plaintiff has alleged that individual Defendants Walters and Trost either
acted or failed to act as a result of an official policy espoused by Defendexford/—
specifically, the policy to deny examinations and/or medical care to inmat@sg dam
institutional lockdown. Therefore, Plaintifhas asserted a colorable claim against Wexébrd
this stage.

Finally, Plaintiff includes Nursing Supervisor Crain adefendant, but does nsét forth
any allegations against he@ther than the fact that Walters mentioned her name while informing
Plaintiff about the policy to “follow administrative decisions” on not removing iesdtom
their cells during a level lockdown. (Doc. 7, p. 8). Plaintiff's allegations do not inth¢hat
he had any contact with Crain or that she had any part in Walters’ or Trossgpd@caking
regarding their treatment (or ntreatment) of Plaintiff. Section 1983 creates a cause of action
based on personal liability and predicated upon fault; thus, “to be liable g§nii883,the
individual defendant must have caused or participated in a constitutional depriv&tepper v.

Village of Oak Park, 430 F.3d 805, 810 (7th Cir. 2005) (internal quotations eitetions



omitted). Thus, h order to state a claim against a defendant, a plaintiff must describe what each
named defendant did (or failed to dbat violated the plaintiff's constitutional rights. Plaintiff

has not done so here with respect to Crain. Therefore, Gralinbe dismissed from the action
without prejudice at this timand Plaintiff's deliberate indifference claim i€ount 2 shall
proceed only against Walters, Trost, and Wexford Health Sources, Inc.

Plaintiff's claimsin Count 2for denial and delay of medical attention following the
injuries he sustained on April 14, 2014, are distinct from the claims and events under
consideration inRoss v. Gossett, Case No. 1&v-309-SMY-SCW. Therefore, Count 2 shall
remain in the instant casehile Count 1 is severed and consolidated with the ongoing action in
Ross v. Gossett.

Pending Motion

Plaintiffs motion for recruitmentof counsel (Doc.3) shall be referred téhe United

States Magistrate Judge for furtloensideration.
Disposition

IT IS ORDERED that Plaintiff may proceed ofCOUNT 1 against BUTLER,
HARRINGTON, HAMILTON, WINTERS, andJOHN DOE #1 (Tact Officer Supervisor—
Orange Crush team) and onCOUNT 2 againstTROST, WALTERS, and WEXFORD
HEALTH SOURCES, INC.

DefendantCRAIN is DISMISSED from the action without prejudice.

IT IS FURTHER ORDERED thatCOUNT 1 of this case shall BBEVERED from this
action into a new case, which shallG®NSOLIDATED with Rossv. Gossett, Case No. 1&v-
309-SMY-SCW for all further proceedingsRoss v. Gossett shall be the lead case. All future

pleadingswith respect taCOUNT 1 shall be filed inRoss v. Gossett and contain case number
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15-cv-309-SMY-SCW. The Clerk of Court IDIRECTED to let the record irRoss v. Gossett
reflect this consolidation.Plaintiff shall not be assessed an additional filing fee in connection
with the severance.

IT IS FURTHER ORDERED thatas toCOUNT 2, which shallremain andoroceed in
this case (Case No. X¥-494SMY), the Clerk of Court shall prepare for Defendants
WALTERS, TROST, andWEXFORD HEALTH SOURCES, INC.: (1) Form 5 (Notice of a
Lawsuit and Request to Waive Service of a Summons), and (2) Form 6 (Waivewvick &4
Summons). The Clerk iBIRECTED to mail these forms, a copy of théirst Amended
Complaint(Doc. 7) and this Memorandum and Order to eBdfendant’s place of employment
as identified by Plaintiff. If a Defendant fails to sign and return the &va¥ Service of
Summons (Form 6) to the Clerk within 30 days from the date the forms were sengrthshall
take appropriate steps to effeotrhal service on that Defendant, and the Court will require that
Defendant to pay the full costs of formal service, to the extent authorized bgdeemFRules of
Civil Procedure.

IT IS FURTHER ORDERED that as toaCOUNT 1, which shall be consolidated Wit
Ross v. Gossett, the Clerk of Court shall prepare for DefendaBU$TLER, HARRINGTON,
HAMILTON, andWINTERS: (1) Form 5 (Notice of a Lawsuit and Request to Waive Service
of a Summons), and (2) Form 6 (Waiver of Service of Summons). The CI2IRRESCTED to
mail these forms, a copy of tharst AmendedComplaint(Doc. 7) a copy ofthis Memorandum
and Order, and a copy of the operative Complaifass v. Gossett, Case No. 1EBv-309-SMY-
SCW (Doc.197 inRoss), to each of thes®efendants’place of emplgment as identified by
Plaintiff. If a Defendant fails to sign and return the Waiver of Servicaunfrgons (Form 6) to

the Clerk within 30 days from the date the forms were sent, the Clerk shall takpréprsteps
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to effect formal service on that Def#ant, and the Court will require that Defendant to pay the
full costs of formal service, to the extent authorized by the Federal Rulegild?®@icedure.

Service shall not be made on Defend@PERVISOR JOHN DOE #1 (Tact Officer
Supervisor — Orange Crush team) until such time as he has been identified by name in a
properly filed motion for substitution of parties. Plaintiff is instructed to eowith counsel in
the Ross v. Gossett case regarding the status of discovery of the appropriate parties’ names in
that case, after counsel has had a reasonable opportunity to review Plamnsididated claim
in COUNT 1.

With respect to a Defendant who no longer can be found at the work address provided by
Plaintiff, the employer shall furnish the Clerk withe Defendant’s current work address, or, if
not known, the Defendant’s lakhown address. This information shall be used only for sending
the forms as directed above or for formally effecting service. Any docutioentd the address
shall be retaing only by the Clerk. Address information shall not be maintained in the court file
or disclosed by the Clerk.

Plaintiff shall serve upon Defendants (or upon defense counsel once an appearance is
entered), a copy of every pleading or other document submitted for considesation @ourt.
Plaintiff shall include with the original paper to be filed a certificate stating theodatéhich a
true and correct copy of the document was served on Defendants or counsel. Any pape rec
by a district judge omagistrate judge that has not been filed with the Clerk or that fails to
include a certificate of service will be disregarded by the Court.

DefendantsWALTERS, TROST, and WEXFORD HEALTH SOURCES, INC. are
ORDERED to timely file an appropriate responsive pleading toRingt AmendedComplaintin

this action (Case No. 13v-494-SMY) and shall not waive filin@ reply pursuant to 42 U.S.C.

12



§ 1997e(g).

Defendants BUTLER, HARRINGTON, HAMILTON, and WINTERS are
ORDERED to timely file an appropate responsive pleading to the operatieen@laintin Ross
v. Gossett, Case No. 15v-309-SMY-SCW, if they have not already done so, and shall not
waive filing a reply pursuant to 42 U.S.C. § 1997e(g).

Pursuant to Local Rule 72.1(a)(2), this action REFERRED to United States
Magistrate Judge Reona J. Daly for further pretrial proceedings, which shall include a
determination on the pending motion fecruitmentof counsel (Doc. 3

Further,this entire matter shall BEFERRED to United States Magistrate JudDaly
for disposition, pursuant to Local Rule 72.2(b)(2) and 28 U.S.C. § 6864tl)parties consent to
such areferral.

If judgmentis rendered against Plaintiff, and the judgment includes the payment of costs
under 81915, Plaintiff will be required to pay the full amount of the costs, notwithstanding that
his application to procedad forma pauperis has been grantedee 28 U.S.C. § 1915(f)(2)(A).

Finally, Plaintiff isSADVISED that he is under a continuing obligation to keep the Clerk
of Court and each opposing party informed of any change in his address; the Court will not
independently investigate his whereabouts. This shall be done in writing and nohdaté
days after a transfer or other change in add@ssurs. Failure to comply with this order will

cause a delay in the transmission of court documents and may result in disntisisahction

for want of prosecutionSee FED. R.Civ. P. 41(b).

IT 1S SO ORDERED.
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DATED: July 2, 2017

s/ISTACI M. YANDLE

United States District Judge
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