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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

ROBERT MINERLY ,
#K63470,

Plaintiff,
VS. Case No. 16+00520SMY
CECIL HOLT,
KAREN KIRSCHKE,
DENISE MINOR,
JASON GARNETT,
And UNKNOWN PARTY,

Defendans.

MEMORANDUM AND ORDER

YANDLE, District Judge:

In July 2016 Plaintiff RobertMinerly, an inmate who is currently incarcerated at Big
Muddy River Correctional Center (“Big Muddyfjled apro secivil rights action pursuant to 42
U.S.C. § 1983 alleging that certain Big Muddfficials conspired to retaliate againsim for
filing a grievancepertaining tothe prison’s “orange crush” tactical teaSee Minerly v. Nalley,
et al., Case No. 3:1&v-00782MJR-SCW (“2016 Civil Rights Action”)Plaintiff's 2016 Civil
Rights Actionis presently pending.

Plaintiff filed the instant actionro May 16, 2017 alleging that certain Big Muddy
officials have retaliated against him for filing and pursuing his claims in the QBABRights
Action. In connection with these claims, Plaintiff sues Karen Kirschke (ClmuneeCharge of
Aftercare Progam), Cecil Holt (Psychologist and Kirschlge’ Supervisor), Denise Minor
(Lieutenant of Internal Affairs Department), Jason Garnett (Wardesh)aanUnknown Party

(John Doe Correctional Officers with Rank of Internal Affairs Officeriinfiff seeks monetgr
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damages and injunctive relief. Plaintiff has also filed a motion for prelimingrgction. (Doc.
9).

The Complaintis before the Court for a preliminary review pursuant to 28 U.S.C.
8 1915A, which provides:

(a) Screening— The court shall reviewhefore docketing, if feasible or, in any
event, as soon as practicable after docketing, a complaint in a civil actighich a
prisoner seeks redress from a governmental entity or officer or eraplofea
governmental entity.

(b) Grounds for Dismissal — On review, the court shall identify
cognizable claims or dismiss the complaint, or any portion of the complaint, if the
complaint—

(2) is frivolous, malicious, or fails to state a claim on which
relief may be granted; or
(2) seeks monetary relief from a defendant who is immune

from such relief.

An action or claim is frivolous if “it lacks an arguable basis either in law oadh”f
Neitzke v. Williams490 U.S. 319, 325 (1989). Frivolousness is an objective standard that refers
to a claim that any reasdrla person would find meritleskee v. Clinton209 F.3d 1025, 1026
27 (7th Cir. 2000). An action fails to state a claim upon which relief can be granteldéfsi not
plead “enough facts to state a claim to relief that is plausible on its ek Atantic Corp. v.
Twombly 550 U.S. 544, 570 (2007). The claim of entitlement to relief must cross “the line
between possibility and plausibilityld. at 557. At this juncture, the factual allegations of the
pro secomplaint are to be liberally construegke Rodriguez v. Plymouth Ambulance Sé&v7

F.3d 816, 821 (7th Cir. 2009).

The Complaint

On July 8, 2016, Plaintiff filed th2016 Civil Rights Action. (Doc. 1, p. 2). Two days

later, He was removed from the Voluntary Sex Offender Program (“VSQ@RUY) transferred to
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another wing of the prison. (Doc. 1, p. 3; Do€,1p. 4. A grievance attached to the Complaint
provides the following additional information pertaining to Plaintiff's removaifiVSOP:

Karen Kirschke disclosed to me a barrage obmsistencies as to why | must be

removed from the program. One reason in particular piqued my curiosities as

being the truth. She said and | quote, “if a certain somebody gets wind that I'm

still in the program she’ll be put on the spot and will have s$tifjuit some how.”

(Doc. 1-2, p. 4). The grievance further indicates that both Kirschke and Holtnweheed in the
decision to remove Plaintiff from VSORI. After Plaintiff complainedabout being removed
from VSOP, he was placed in an aftercare program that meets once a weekhéur, in the
prison chapel with Kirschked. Plaintiff contends that he was removed from VSOP in retaliation
for filing the 2016Civil Rights Action.Id.

In August 2016, after an aftercaraeeting had been adjourned, Plaintiff secured
declarations from inmates Mike Thomas and Daniel Vanskike for use in the 2016 iGhi#$ R
Action. Id. Additionally, in August 2016, Plaintiff relayed instructions to certain inmates
regarding how to provide [&ntiff with declarations for use in his 2016 Civil Rights Action
(Bobby Barrett was asked to give instructions to Brad Boaz and Edwin Kldohniirschke
and Holt learned about Plaintiff's efforts to obtain telarations and reported his activity to
internal affairs. Id. Thereafter, several inmates (Vanskike, Foutch, and Thomas) were
reprimanded by unidentified internal affairs officers (unknown John Doe DefendHols),
Kirscke and Minor for providing Plaintiff with statemenkd. Additionally, Phintiff and inmate
Vanskike were “kicked out” of the aftercare program. (Doc. 1, pf). Plaintiff contends his
removal from the aftercare programas also an act of retaliation. Doc. 1, p. 4). As a result of

this conduct, other inmates are no longetimgl to provide Plaintiff with statements pertaining

to his caseld.
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Plaintiff filed a grievance pertaining to the allegedaliation on August 30, 2016 and
mailed a copy of the grievance to Garn@itoc. 1, p. 5). Plaintiff's grievance was denied on
September 13, 2015Id. Plaintiff's appeawas denied on October 17, 2016. On October 26,
2016, Plaintiff submitted an appeal to Baldwin. Plaintiff received a final deniahpril 20,
2017.

Plaintiff assertsthat the retaliation is ongoing in that leeno longer a participant in
VSOP or the afteare program. (Doc. 1, pp.-@. He seeks monetary damages as well as

prospective declaratory and injunctive reliei.

Dismissal of Unknown Party Defendant

Plaintiff has named “John Doe Correctional Officers who hold the rank of Internal
Affairs Officers at the Big Muddy River Correctional Center” asirggle defendant. (Doc. 1, p.
2). This is improper. While Plaintiff may use “John Doe” or “Jane Doe” to refentepavhose
names are unknown, he must still follow pleading standards and include a shortgpéeirest
of the case against that party. Plaintiff's claims agdimstgroup defendant are too vague to
survive threshold reviewHe does not desitre the unknown defendanitsth specificityor even
state how many there arkle merely alleges that internal affairs officers “berated” certain
inmates connected to Plaintiff's 2016 Civil Rights Action. Accordingly, the Unknowty Par
(“John Doe Correctional Officers who hold the rank of Internal Affairs OSicar the Big

Muddy River Correctional Centeriyill be dismissed without prejudice.

1 A grievance denial dated September 7, 2016, indicates that Plaintifemased from VSOP because he was “not
focused on treatment(Doc. 12, p. 3).
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Merits Review Under 28 U.S.C. § 1915A

To facilitate the orderly management of future proceedings in this casejnand
accordance with the objectives of Federal Rules of Civil Procedure 8(e) and tXb)
Courtdeems it appropriate torganize the claims in Plaintiffgro se complaint intothe
following enumerated count¥he parties and the Court will use these designations in all future
pleadings and orders, unless otherwise directed by a judicial officer of thist.C
Thedesignation of these counts does not constitute an opegandingheir merit.

Count 1: Holt andKirschkeretaliated against Plaintiff fqyursuingthe 2016
Civil Rights Action by removing him from VSOP.

Count 2: Holt, KirschkeandMinor aretaliated against Plaintiff for pursuing
the 2016 Civil Rights Action by remawg him from the aftercare
program.

Count 3: Garnett failed to intervene to correct the retaliatory conduct

(Plaintiff's removal from VSOP and the aftercare program).
Discussion
Counts 1 and 2 — Retaliation

The Complaintarticulatesviable First Amendment retaliation clasmilo state a claim,
the allegationsmust at leastsuggest that (1Plaintiff engaged in ptected First Amendment
activity; (2) he suffered a deprivation that would likely ddigure First Amendment activity;
and (3) the protected activity caused the deprivatiamris v. Walls 604 F. App’x 518, 521 (7th
Cir. 2015) (citingWatkins v. Kasperb99 F.3d 791, 794 (7th Cir. 201®ridges v. Gilbert557
F.3d 541, 546 (7th Cir. 2009)).
In the instant casd?laintiff engaged irprotectedactivity when he filed the 2016 Civil Rights
Action. A prisoner has a right under the First Amendment “to file his own truthful grievances

and federal lawsuits.Harris, 604 F. App’x at 521 (citingdasan v. U.S. Dep’'t of LabprA00
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F.3d 1001, 1005 (7th Ci2005)).Two days after filing the lawsuit, Holt and Kirschke removed
Plaintiff from the VSOP and provided inconsistent reasons for Plaintiff'sovam
Approximately one month later, allegedly as a result of having obtaiffieidvits for his 2016
Civil Rights Action, Plaintiff was removed from the aftercare program. The (Gambsuggests
that Holt, Kirschke and Minor were involved in the alleged deprivatibms plausible that
Plaintiff's removal from the therapeutic grouwpasmotivated by a desire to retaliate agaimst
for his 2016 Civil Rights Action. Further development of both claims will be requiredier tor
asseswhether a retaliatory motive played a role in the complained of condoctrdingly,
Plaintiff's retaliation clains in Count 1 (as to Holt and Kirschke) an@ount 2 (as to Holt,
Kirschke and Minor) shall proceed for further review.
Count 3 —Failure to Intervene

Plaintiff does not allege that Garnett was directly involved in the alleged retaliatio
Rather, he alleges that, after receiving a grievance from Plaintiff, G&ailett to intervene to
correct the alleged constitutional violatidrhe allegations in #anComplaint also suggest that the
constitutional violation is ongoing because, as of the filinthefComplaint, Plaintiff was still
prohibited fom participating in the therapeutic programs.

The alleged mishandling or denial of grievances, standing alone, gerteradiynot state
a constitutional violationOwens v. Hinsley635 F.3d 950, 953 (7th Cir. 201{denial or
mishandling of grievance$y persons who otherwise did not cause or participate in the
underlying conduct states no claim.”. A defendant who “rul[es] against a prisonen on a
administrative complaint does not cause or contribute to the violation. A guard who stands and
watches while another guard beats a prisoner violates the Constitution; ampgardjects an

administratve complaint about a completed act of misconduct does @ebige v. Smith507
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F.3d 605, 60940 (7th Cir. 2007).However, under certain circumstances, an inmate’'s
correspondence to a prison official can trigger a duty to act to remedy an ongaatiguional
violation. See Perex. Fenoglig 792 F.3d768,781-827th Cir. 2015)citing Vance v. Peter97
F.3d 987, 993 (7th Cir. 1996) (“[A] prison official's knowledge of prison conditions learned from
an inmate's communications can, under some circumstances, constitutensdfioieledge of
the conditions to require the officer to exercise his or her authority and to takestiesl reestion
to investigate and, if necessary, to rectify the offending condition.”)).

Although it is a close call, Plaintiffmay have a plausible claim as tGarnett.
Accordingly,Count 3 shall proceed to allow for further development of the record.

Pending Motions

Plaintiff’'s Motion for Leave to Proceedh Forma Pauperishas been granted. (Doc. 8).
Accordingly, Plaintiff's Motion for Service of Process at Government Exp@dse. 3)shall be
DENIED as unnecessary

Plaintiff's Motion for Recruitment of Counsel (Doc. gdhall beREFERRED to United
States Magistratdudge Reona J. Daly for a decision.

Plaintiff's Motion for Preliminary Injunction (Doc. 9) shall REFERRED to United
States Magistrate Judge Reona J. Daly for a decision.

Disposition

IT IS HEREBY ORDERED that DefendantJohn Doe Correctional Officers who hold
the rank of Internal Affairs Officers at the Big Muddy River Correctionter” is
DISMISSED without prejudice. The Clerk of the Court is directed to terminate this Defendant
as a party in CM/ECF.

IT IS FURTHER ORDERED that COUNT 1 shall proceed as t¢HOLT and
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KIRSCHKE; COUNT 2 shall proceed as tdOLT, KIRSCHKE andMINOR ; andCOUNT
3 shall proceed as BARNETT in his individual capacity.

IT IS FURTHER ORDERED thatGARNETT shall remain in this action in his offai
capacity for purposes of carrying out any injunctive relief that miglgréeted.

The Clerk ofthe Court shall prepare fddefendantHOLT, KIRSCHKE, MINOR, and
GARNETT: (1) Form 5 (Notice of a Lawsuit and Request to Waive Service of a Summons), and
(2) Form 6(Waiver of Service of SummonsheClerk isDIRECTED to mail these forms, a
copy of theComplaint(Doc. 1), and this Memorandum and Order to each Defendant’s qgiflace
employnent as identified by Plaintifflf a Defendant fails to sign and return the Waiver of
Service of Summons (Form 6) to the Clerk within 30 days from the date the formswerie
Clerk shall take appropriate steps to effect formal service atnlxefendant, and the Court will
require that Defendant to pay the full costs of formal service, to the extent aedhbyizhe
Federal Rules of Civil Procedure.

With respect to a Defendant who no longer can be found at the work address provided by
Plainiff, the employer shall furnish the Clerk with the Defendant’s current work axjdvesif
not known, the Bfendant’s lasknown address. This information shall be used only for sending
the forms as directed above or for formally effecting serAcg. documentation of the address
shallbe retained only by the Clerk. Address information shall not be maintained in thdileour
or disclosed by the Clerk.

Plaintiff shall serve upon Defendants (or upon defense counsel once an appearance is
entered), a copgf every pleading or other document submitted for consideration by the Court.
Plaintiff shall include with the original paper to be filed a certificate stating theodatéhich a

true and correct copy of the document waxwed on Defendants or couns&hy paper received
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by a district judge or magistrate judge that has not been filed with the Cléhatofails to
include a certificate of service will be disregarded by the Court.

Defendants areORDERED to timely file an appropriate responsive pleading to the
complaint and shall not waive filing a reply pursuant to 42 U.S.C. § 1997e(g).

Pursuant to Local Rule 72.1(a)(2), this actioREFERRED to United States Magistrate
JudgeReona J. Dalyfor further pretrial proceedings, including a decision on Rid&f’'s motion
for recruitment of counsel (Doc. 4) and Motion for Preliminary Injunction (Doc. 9).

Further, this entire matter shall BEFERRED to United States Magistrate JudDaly
for disposition, pursuant to Local Rule 72.2(b)(2) and 28 U.S.C. 8§ 6864d)parties consent to
such a referral.

If judgment is rendered against Plaintiff, and the judgment includes the paymentisof cos
under Section 1915, Plaintiff will be required to pay the full amount of the costs, msiamitling
that his application to proceedh forma pauperis has been grantedSee28 U.S.C.

8§ 1915(f)(2)(A).

Plaintiff is ADVISED that at the time application was made under 28 U.SX918§ for
leave to commence this civil action without being required to prepay fees and costge or gi
security for the same, the applicant and his or her attorney were deemed to hacirttiex
stipulation that the recovery, if any, secured in the action shall be paid to the ClleekGdurt,
who shall pay therefrom all unpaid costs taxedreggglaintiff and remit the balance to plaintiff.
Local Rule 3.1(c)(1).

Finally, Plaintiff is ADVISED that he is under a continuing obligation to keep the
Clerk of Court and each opposing party informed of any change in his address; the Coutt will no

independeny investigate his whereabout$his shall be done in writing and not later than
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7 daysafter a transfer oother change in address occufailure to comply with this order will
cause a delay in the transmission of court documents and matyimegigmissal of thisction
for want of prosecutiorSeeFeD. R.Civ. P. 41(b).
IT IS SO ORDERED.
DATED: July 11, 2017
s/ Staci M. Yandle

District Judge
United States District Court
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