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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

SCOTT PETERS, # M-52851,

Plaintiff ,

VS. CaseNo. 17€v-529-SMY
JOHN BALDWIN

JACQUELINE LASHBROOK,

and UNKNOWN PARTY (John/Jane Doe
Mailroom Director) ,

— N T

Defendants.

MEMORANDUM AND ORDER
YANDLE , District Judge:

Plaintiff, currently incarcerated &lenardCorrectional Center flenard), has brought
this pro secivil rights action pursuant to 42 U.S.C. § 1983. Plaintiff claims that Defendant
failed to timely mail his legal documents, which resulted in the dismissal of his ciu# agke
in the Northern District of lllinois The Complaint is now before ti@&ourt for a preliminary
review pursuant to 28 U.S.C. § 1915A.

Under 81915A, the Court is required to screen prisoner complaints to filter out non
meritorious claims. See28 U.S.C. 81915A(a). The Court must dismiss any portion of the
complaint that is legally frivolous, malicious, fails to state a claim upon which rebgfba
granted, or asks for money damages from a defendant who by law is immune from gfich reli
28 U.S.C. § 1915A(b).

An action or claim is frivolous if “it lacks an arguable lzasither in law or in fact.”
Neitzke v. Williams490 U.S. 319, 325 (1989). Frivolousness is an objective standard that refers

to a claim that “no reasonable person could suppose to have any rheaty. Clinton209 F.3d
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1025, 1026-27 (7th Cir. 2000).

An action fails to state a claim upon which relief can be granted if it doesleaut p
“‘enough facts to state a claim to relief that is plausible on its fa8ll Atlantic Corp. v.
Twombly 550 U.S. 544, 570 ®7). The claim of entitlement to relief must cross “the line
between possibility and plausibility.ld. at 557. Conversely, a complaint is plausible on its face
“when the plaintiff pleads factual content that allows the court to draw theniazle inérence
that the defendant is liable for the misconduct allegefishcroft v. Igbgl 556 U.S. 662, 678
(2009).

Although the Court is obligated to accept factual allegations asseaeSmith v. Peters
631 F.3d 418, 419 (7th Cir. 2011), some factukdgaitions may be so sketchy or implausible
that they fail to provide sufficient notice of a plaintiff's clainBrooks v. Ross578 F.3d 574,
581 (7th Cir. 2009). Additionally, Courts “should not accept as adequate abstratioresiof
the elements of a cause of action or conclusory legal statemelds.” At the same time,
however, the factual allegations of a pro se complaint are to be liberallyusmhsSee Arnett v.
Webster 658 F.3d 742, 751 (7th Cir. 201Rpdriguez v. Plymouth Ambulance Sebr7 F.3d
816, 821 (7th Cir. 2009).

After fully consideringthe allegations in Plaintiff's @mplaint and the record in his
dismissed Northern District cgsthe Court concludes that this action is subjecsummary
dismissalpursuant to 8 1915A.

The Complaint

This factual summary is drawn from Plaintiff's statement of claim (Doc. 1, 6p.ahd
his attached exhibits. (Doc. 1, ppl8). In late 2016, Plaintiff brought a civil rights action in

the Northern District of lllinois, Case No. 1550326 ,Peters v. Satkiewicz, et aDn November



16, 2016, theCourt dismissed Plaintiff<Complaint in that actiomnd ordered him to submit a
complete application for leave to procaadorma pauperig“IFP”) andan amended complaint
that stated a claim. (Doc. 1, p. 11). T®eurt gave Plaintiff a deadline of January 23, 2647
submit those documents. On February 9, 201 &mwvtheCourt did not receive either document
from Plaintiff within the specified deadline, the case was dismissed withdpejtor failure to
prosecute and noncompliance with a court ordier.

Plaintiff asserts that he in fact prepared the IFP docunzemtthe amended complaint
for Peters v. Satkiewicin a timely fashionand had “attempted to file” the on January 19,
2017. (Doc. 1, p. 9). However, Menard officials delayed sending out these docanteutser
unrelated documentsr 2 months (between December 22, 2016, and February 7, 2017). (Doc.
1, pp. 5 9). They held all documents that Plaintiff had submitigaring this period,
consolidated them and then mailed them all out on February 7, 2017. (Doc. 1, p. 10).

Plaintiff's motion for leaveo proceed P and his amended complaint were docketed in
Case No. 16-50326 (N.D. lll.)on February 10, 2017, one day after the entry of judgment in
that case. (Docs. 10, 11 in Case No.-1850326 (N.D. Ill.)). On March 1, 2017, Plaintiff
submitted a motion seeking reconsideration of the dismissal of his case, egpfasnaitempts
to comply with theOrder and the delays caused by Menard officials. (Doppl1910; filed on
March 7, 2017, as Doc. 12 in Case No-(-60326 (N.D. Ill.)). Plaintiff notes that he did not
receive the Northern District®rder of dismissal until February 28, 2017. (Doc 1, p. I3 .of
the date of th instantOrder, the Northern District has not yet issued a rulingPtantiff’'s

motion for reconsideration.

! The Court has consulted the Public Access to Court Electronic Records (FPAGEDSIite
(www.pacer.gov}o view the docket entrieend documents filed of record Reters v. Satkiewicz, et.al
Case No. 162-50326 (N.D. Ill.). See Bova W.S. Bank, N.A.446 F. Supp. 2d 926, 930 n.2 (S.D. lIl.
2006) (a court may judicially notice public records available on govemhmebsites) (collecting cases).
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Plaintiff asserts that Menard “employees, the Warden, [and] the Directatedr
negligence, when they failed in the[ir] duty to insure the mail is handledctdgrie(Doc. 1, p.
5). These actions violated his right to access the coldisln a grievance filed on January 25,
2017, Plaintiff complains that Menard has no procedures to track his legal mail, hig mone
voucher receipts are not being returned to hind, “@umerous pieces of deadline mail” are not
accounted for. (Doc. 1, pp. 11B8). On February 1, 2017, he filed another grievance over
alleged tampering with his legal mail, the failure to return money vouchersparglaining that
he hadnhot receiedfiled documents back from the courts. (Doc. 1, p. 14). Plaintiff has received
no response to these grievances. (Doc. 1, p. 8).

Plaintiff seeks declaratory and injunctive relief, as well as compaysand punitive
damages. (Doc. 1, p. 7).

Merits Review Pursuant to 28 U.S.C. § 1915A

Based on the allegations of the Complaint, the Court finds it conveniehtatacterize
the pro seactionin a singlecount. The parties and the Court will uses tthesignation in all
future pleadings and orders, unless otherwise directed by a judicial offitleis d@ourt. The
designation othis count does not constitute an opinion astgonerit. Any otherclaim that is
mentioned in the Complaint but not addressed in this Order should be considered dismissed
without prejudice.

Count 1: First Amendmentclaim for denial of Plaintiff's right to access the

courts, in that Defendants failed to timely mail Plaintiff's court documents,

resulting in the dismissal Witprejudice ofPeters v. Satkiewicz, et.aCase No.

16-C-50326 (N.D. IIL.).

Count 1, and the entire actioshall be dismissed without prejudice for failure to state a

claim upon which relief may be granted.

Dismissal ofCount 1 —Denial of Access tdhe Courts



Prisoners have a fundamental right of meaningful access to the cBorads v. Smith
430 U.S. 817 (1977). Violations of that right may be vindicated in a civil rights action pursuant
to 42 U.S.C. 8983. An inmate has nwiable constitutional claim however,unless he can
demonstrate thatnaunderlyingnonfrivolous legal claim has been frustrated or imped8de
Christopher v. Harbury536 U.S. 403, 415 (2002)pwis v. Caseyb18 U.S. 343, 352-53 (1996)
see also Ortiz v. Downe$61 F.3d 664, 671 (7th Cir. 200)¢elgado v. GodinezAN0.161329,
2017 WL 1512384 (7th Cir. April 27, 2017).

In order to state a claim for denial of access to the courts, a pldmtift identifya
‘nonfrivolous,” ‘arguable’ underlying claint, and must describe that predicate claim “well
enough to apply the ‘nonfrivolous’ test and to show that the ‘arguable’ nature of the underlying
claim is more than hope.Christopher 536 U.S. at 43-16 (citing Lewis 518 U.S. at 353 and
n.3). In other words, if the defendants causedpilaitiff to lose the ability to bring drivolous
or meritlessunderlying claim,the plaintiff has suffered no deprivation at alSee Lewis518
U.S. at 353 n.3. In pleading an access-courts claim, “the complaint should state the
underlying claim in accordance with Federal Rule of Civil Procedurej8&t)as if it were being
independently pursued][.]Christopher 536 U.S. at 417.

Here, Plaintiffhas identified the case which was dismissed after Menard officials failed
to mail his IFP motion and amended pleading in a timely manner. Further, he ttiatrtisose
responsible for mailing out his court documents intentionally kieddn for up to 2 months
before sending them out. An allegation that a defendant acted deliberategki@ssly in
causing a prisoner to miss a deadline or otherwise lose the opportunity to pursuerhis clai
court is sufficient to support a civil rights clainsnyder v. Nolen380 F.3d 279, 291 (7th Cir.

2004) (discussingackson v. Procunier789 F.2d 307 (5th Cir. 1986)Harrell v. Cook 169



F.3d 428, 432 (7th Cir. 1999%ee also Kincaid v. VaiB69 F.2d 594, 602 (7th Cir. 1992)
(isolated incident of negligence resulting in failure to file complaint did not rise tevbEof a
constitutional violation). However, the instant Complaint does not describe the nathee of t
claim(s) that Plaintiff presented iReters v. Satkiewicase No. 162-50326 (N.D. Ill.). That
informationis necessary in order fohis Courtto determine whether Plaintiff's dismissed case
met the “nonfrivolous” test. That saithis Court may examine for itself the Northern District’s
orders reviewing Plaintiff's claims in Case No.-C&0326, as well as the amended complaint
that was submitted late due to Menard officials’ actioBeeHenson v. CSC Credit Serv&9
F.3d 280, 284 (7th Cir. 1994) (Court documents are public records of which the Court can take
judicial notice);Bova v. U.S. Bank, N.A446 F. Supp. 2d 926, 930 n.2 (S.D. lll. 2006) (a court
may judicially notice public records available on government websitd&ditog cases).

The Northern DistrictorderedPlaintiff to submit an amended complaint becatiss
court dismissed higriginal pleading without prejudice for failure to state a c|Jguorsuant to 28
U.S.C.88 1915(e)(2) and 1915A. (Doc. 6 in Case NoC160326, Nov. 22, 2016). Plaintiff
brought the suit against the McHenry County sheriff, deputy shanfiisthe County President,
claiming that they conspired to frame him for attempted murtter.The alleged violations of
Plaintiff's rightsas sated in the originaComplaint included:

‘[N]ot using practices designed to minimize risk of an unconstitutional situation

by assaulting and attempting to enter/entering plaintiff's residendajcéding

evidence, withholding exculpatory evidence, antisting the state to maliciously

prosecute him. Plaintiff alleges no facts in support of these assertions.
(Doc. 6, p. 1 in Case No. 4650326, Nov. 22, 2016) (quoting from Plaintiff's complaint in that
action). The Complaint was dismissed because it consisted “largely of legal conclugidns a

naked assertions” unsupporteg factual allegations Id. at p. 3. TheCourt observed that

“plaintiff may conceivably have actionable claim(dy’ at p 2, but admonished hithat claims



for damages based on fabricated evidence, withholding of evidence, or conspiracy would be
barred by the doctrine ¢teck v. Humphreys12 U.S. 477, 4887 (1994), unless his conviction

were to be reversed, expunged, or invalidated. (Doc. 6, p. 3 in Case-Reb(326, Nov. 22,

2016).

Because Plaintiff's originalComplaint was dismissed for failure to state a claim, he
cannotassert heréhat he was denied access to the courts based on that original plesidinig.
time, the Northern District has not entered any order regarding Plamtéftion to reinstate that
case on its dockehor has that court evaluated the merits of the proposed amended camplaint
In order to fully consider the merits of the dismissed action, however, the Courteshei
Plaintiff's proposed amended complaint.

A. Summary of Plaintiff's Proposed Amended Complaint in Case bl 16-C-50326

An examination of Plaintiff's proposed amended complaint (Doc. 10 in Case No- 16
50326, filed Feb. 10, 2017), reveals that it likewise fails to state a claim upoh welief may
be granted.Plaintiff introduces hismendedtatement of claim by stating that he was subjected
to “false arrest and imprisonment, excessive force, deliberate indifferearad], failure to
intervene.” (Doc. 10, p. 4 in Case No. 16-C-50326).

According to the proposed amended complaint, on October 16, 2044f's officers
“assaulted Plaintiff's residence based on unreliable hearsay informatmm” d& phone call,
without probable causeld. The officers’ “covert assault” where they concealed their vehicles
and evadedisabledPlaintiff's camera systems constituted excessive fortlte. Defendants
violated the Fourth Amendment by failing to attempt phone contact with therresjdmusing a
confrontation that could have been avoided had they followed their own polRiastiff also

claims that the entry to his house without a warrant or “credible evidence’eddia& Fourth



Amendment rights. Id. In asserting a claim for failure to traiRlaintiff states that it was
“unreasonable to covertly assault, beat, kick under arms and forcibly enteefal’ho(@oc. 10,

p. 5 in Case No. 2&-50326). Finally, he claims that officers violated Title Il of the Americans
with Disabilities Act (“ADA”), which “governs the manner in which a qualifiedividual with

a disability is arreste Plaintiff is handicapped and cannot defend his home, family or self due
to these disabilities and was terrified mentally and afraid in this sityafijpa break in.” Id.

Plaintiff attacheso his proposed amended complaeveral pages of trangats from his
criminal trial. Testimony was presente#dm a deputystatingthat the reason why officers were
dispatched to Plaintiff's home was that a call had come in from a thirdipaviichigan, asking
officers to check on a woman Bfaintiff's address because she was afraid her husband was
going to kill her. (Doc. 10, pp. 15, 18 in Case No-Ct60326). The officer shined a flashlight
into the lens of a surveillance camearvatside the home as they approached. The officer
identified himself asa sheriff's deputy and spoke to Plaintiff through the door, attempting to
convince him to open the door. (Doc. 10, pp. 17, 20 in Case NG-51X326). After several
minutes passed, Plaintiff told deputies that they could come in to his residence, anthayhen t
did, Plaintiff started discharging an assault rifle at them. (Doc.d®,[A5in Case No. 1&-
50326).

Plaintiff is currently incarcerated on an attempted murder conviction. (Doc. 6, p. 3 in
Case No. 16-C-50326).

B. Merits Review of Plantiff's Proposed Amended Complaint in Case No. 1&-50326

In the proposed amended complaiRtaintiff correctly notes that an excessive force

claim may be brought without running afoul of tHeckdoctrine. (Doc. 10, p. 5 in Case No-16

C-50326). However, none of the factual allegations in the proposed amended complaint suggest



that Plaintiff was subjected to excessive force. He does not describe arcapfoyse that was

used against hiperson by any of the officers who arrested him, nor doeddm® ¢o have
suffered any injury.See, e.gWilkins v. Gaddy559 U.S. 34, 388, 40(2010) (to state claim for
excessive force, a prisoner must show that an assault occurred, and that ¢arned out
‘maliciously and sadistically[;]”” while serioubodily injury is not required, force used in the
assault must be more than de minimis) (citithgdson v. McMillian 503 U.S. 1, 6 (1992)).
Here, he only allegations of “excessive force” contained in the proposed amended complaint are
Plaintiff's minimal descriptions othe tactics used to approach and presumably gain entry to
Plaintiff's house. He claims that defendants “assaulted Plaintiff's residence,” but does not say
they assaultediim. (Doc. 10, p. 4 in Case No. -I550326). These allegations aniasufficient

to state a claim for excessive force during an arthss this aspect of the proposed amended
complaint would not survive review under 8 1915A.

Plaintiffs Fourth Amendment clainconsists of his assertiortiat defendnts should
have attempted to contact him by telephone, should have obtained a wadatd no credible
evidence to justify their entry to his homé Plaintiff were to prevail on this claim, it would
obviously undermine the integrity of himinal conviction because the attempted murder
charges werdased onPlaintiff's arrest thatook place in the context of the alleged Fourth
Amendment violations o@ctober 16, 2014. As such, the Fourth Amendment claim runs afoul
of Heck v. Humphreys12 U.S. 477, 486-87 (1994).

In Heck the Supreme Court held that al33 action for damages that “would
necessarily imply the invalidity of [a plaintiff's] conviction or sentencehat cognizable until
the conviction or sentence has been reversed, expunged, invalidated, or called idn Quest

federal court’s issuance of a writ of habeas corpdeck 512 U.S. at 48®7. If the entry to



Plaintiffs home antbr his subsequent arrest were found to have violated the Fourth
Amendment, the evidence obtained during that entry would be suspect, and would thus call into
guestion the validity of Plaintiff's conviction. In such a situation,Hleekdoctrine dictates tt
the claim for damages must be dismissed, and cannot be maintained until such tirae as
conviction has been overturnédThe fact that Plaintiff is now incarcerated on this conviction
indicaes that it is still intact. Plaintiff's Fourth Amendmesiaim in his proposed amended
complaint would therefore be subject to dismissal pursuant to § 1915A as well.

Finally, Plaintiff's attempt to assert a claim under the ABl8ofails.® Plaintiff asserts
that the ADA “governs the manner in which a qualifiedividual with a disability is arrested.”
(Doc. 10, p. 5 in Case No. 4650326). However, he fails to describe how the sheriff's officers
allegedly acted in violation of the ADA with respect to his handicHpe Court accepts as true
Plaintiff's asseilibn that he is a “qualified individual with a disability” under the meaning of the
ADA. However,the proposed amended complaint does not inciugeinformation regarding
Plaintiff's specific disability-related condition(s), nor does it explain what tlfiiecers did, or
failed to do, that amounted to discrimination against him as a disabled individtredf denied
him the opportunity to participate in services, programs, or activities of éngf'shdepartment
or of McHenry County. See42 U.S.C. § 12132. Plaintiff's only allegation regarding his
handicap is that he “cannot defend his home, family, or self” because of his tkesalzihd that
the events of October 14, 2014, “terrified” him and placed him in fear of a-bréalhis home.

(Doc. 10,p. 5 in Case No. 16-50326). Plaintiff presents no facts to support a claim that the

2 A claim barred byHeckshould be dismissed without prejudice, so that the plaintiff mdijeré at a
later datan the event he succeeds in invalidating the convicti®ee Polzin v. Gag&36 F.3d 834, 839
(7th Cir. 2011) (discussed ordon v. Miller 528 F. App’x 673, 674 (7th Cir. 2013)).

% Title Il of the ADA prohibits public entities from denying qualified individs with disabilities the
opportunity to participate in the services, programs, or activities of the partiiy because of their
disabilities, and prohibits discrimination against disabled individbglsa public entity. 42 U.S.C.
§12132.
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defendants treated him differently because of his disability, or failed tomaccdate his
disabling condition(s), in the way they handled their response to the dispedcting them to
Plaintiff's house. For these reasons, the proposed amended complaint fails toséble claim
under the ADA.

Because the proposed amended complaint states no claim for excessivedtaioen \of
the Fourth Amendmerdr violation of the ADA, the derivative claims for conspiracy, failure to
train, failure to supervise and failure to intervaiso fail.

To summarize, both Plaintiff's original complaint and his proposed amended complaint
submitted inPeters v. Satkiewiczt al, Case No. 1&-50326 (N.D. Ill.) fail to state a
nonfrivolous claim that arguably could have leddbef if the case had not been dismiss&ee
Christopher v. Harbury536 U.S. 403, 415 (2002)pwis v. Case)yb18 U.S. 343, 352-53 (1996)
Because the claims Plaintiff put forth in that action fail to survive scrutiny undE918A,
Plaintiff suffered no detriment when Menard officials caused the case to biss#idntue to
their delay in mailing Plaintiff's documents to the Northern District.heé a plaintiff has
suffered no actual detriment to his ability to bring a nonfrivolous claim, he cannotamai
§ 1983 action for denial of access to the couBgeMartin v. Davies 917 F.2d 336, 340 (7th
Cir. 1990);Howland v. Kilquist833 F.2d 89, 64243 (7th Cir. 1987)Hossmarv. Sprandlin
812 F.2d 1019, 10222 (7th Cir. 1987). That is the situation for Plaintiff hereAccordingly,
Plaintiff's claim for denial of access to the courts @ount 1 shall be dismissed without
prejudicepursuant to 8 1915A0r failure to state a claim upon which relief may be granted.

Disposition
For the reasons stated above, this actiddl&VISSED without prejudice for failure to

state a claim upon which relief may be grantédl pending motions arBENIED AS MOOT.
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Plaintiff is ADVISED that this dismissal shall count as one ofthrgeallotted “strikes”
under the provisions of 28 U.S.C. § 1915(d). dismissal without prejudice may count as a
strike, so long as the dismissal is made because tlba &frivolous, malicious, or fails to state
a claim. See Paul v. Marberry658 F.3d 702, 704 (7th Cir. 201Byans v. lll. Dep’t of Corr,
150 F.3d 810, 811 (7th Cir. 1998).

Plaintiff's obligation to pay the filing fee for this action was incurred at the tiree th
action was filed, thus the filing fee of $350.00 remains due and paya&bd=28 U.S.C.
8 1915(b)(1)Lucien v. Jockisghl33 F.3d 464, 467 (7th Cir. 1998).

If Plaintiff wishes to appeal this dismissal, his notice of appeal must be filed with this
Court within thirty days of the entry of judgmentebp. R. App. P. 4(a)@)(A). A motion for
leave to appeah forma pauperishould set forth the issues Plainpfans to present on appeal.
SeeFeD. R. Apr. P. 24(a)(1)(C). If Plaintiff does choose to appeal, he will be liable for the
$50500 appellate filing fee irrespective of the outcome of the ap=tFeD. R. APP. P. 3(e);
28 U.S.C. 81915(e)(2);Ammonsv. Gerlinger 547 F.3d 724, 7236 (7th Cir. 2008)Sloan v.
Lesza 181 F.3d 857, 8589 (7th Cir. 1999)Lucien v. Jockischl33 F.3d 464, 467 (7th Cir.
1998). Moreover, if the appeal is found to be nonmeritorious, Plaintiff may also incur another
“strike.” A proper and timely motion filed pursuant to Federal Rule of Civil Procedure 59(e)
may toll the 36day appeal deadlineéFep. R. ApPr. P.4(a)@). A Rule 59(e) motiomust be filed
no more than twentgight (28) days after the entry of the judgment, and thida®8deadline
cannot be extended

The Clerk shalCLOSE THIS CASE and enter judgment accordingly.

IT IS SO ORDERED.

DATED: July 3, 2017
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s/ISTACI M. YANDLE

United States District Judge
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