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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

CHARLES WALLACE, # S-16839,

Plaintiff,

SHERIFF (Wayne County),
NURSE (Wife of C/O Mike),

)
)
)
VS. ) Case No. 17-cv-550-JPG
)
)
and BRET FULK (FAULK), * )

)

Defendants. )

MEMORANDUM AND ORDER

GILBERT, District Judge:

Plaintiff, currently incarcerated at TayWlle Correctional Cente(“Taylorville”), has
brought thispro se civil rights action pursuant to 42 U.S.C. 8 1983. His claims arose while he
was detained at the Wayne Courdtail (“the Jail”). Plaintiffclaims that Defendants were
deliberately indifferent to a setis medical condition. This casenow before the Court for a
preliminary review of the complaipursuant to 28 U.S.C. § 1915A .

Under 8 1915A, the Court is required taesn prisoner complaints to filter out non-
meritorious claims. See 28 U.S.C. 8§ 1915A(a). The Coumust dismiss any portion of the
complaint that is legally frivolous, malicioufgils to state a claim upon which relief may be
granted, or asks for money damages from a defenglao by law is immune from such relief.
28 U.S.C. § 1915A(b).

An action or claim is frivolous if “it lacks aarguable basis either in law or in fact.”

Neitzke v. Williams, 490 U.S. 319, 325 (1989). Frivolousnesansobjective standd that refers

! pPlaintiff spells this Defendant’s surname as “Fluilkthe case caption and list of Defendants (Doc. 1,
pp. 1-2), but as “Faulk” in the body of the Complai(@oc. 1, p. 5). This irmnsistency will be corrected
once the correct spelling is known.
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to a claim that “no reasonable person could suppose to have any rbeeit.”Clinton, 209 F.3d
1025, 1026-27 (7th Cir. 2000). An action fails tatsta claim upon which relief can be granted
if it does not plead “enough facts to state antltéo relief that is plausible on its face Bell
Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007). The claimeoftittement to relief must
cross “the line between possibility and plausibilityltl. at 557. Conversely, a complaint is
plausible on its face “when the plaintiff pleads tedtcontent that allows the court to draw the
reasonable inference that the defendariable for the misconduct allegedAshcroft v. Igbal,
556 U.S. 662, 678 (2009). AlthougtetCourt is obligated to accefaictual allegations as true,
see Smith v. Peters, 631 F.3d 418, 419 (7th Cir. 2011), soffieetual allegations may be so
sketchy or implausible that they fail to pro& sufficient notice of a plaintiff's claimBrooks v.
Ross, 578 F.3d 574, 581 (7th Cir. 2009). AdditithpaCourts “should not accept as adequate
abstract recitations of the elements of a caissgction or conclusory legal statementsd. At
the same time, however, the factual allegatiohsa pro se complaint are to be liberally
construed. See Arnett v. Webster, 658 F.3d 742, 751 (7th Cir. 201Bodriguez v. Plymouth
Ambulance Serv., 577 F.3d 816, 821 (7th Cir. 2009).

Applying these standards, the Court finttat some of Plaintiff's claims survive
threshold review under § 1915A.

The Complaint

Plaintiff asserts that between July 16, 2014] dmly 7, 2015, he was denied “all of [his]
medication for pain etc.” (Doc. 1, p. 5). Q/Brett Faulk (Fulk)took Plaintiff off the
medications “cold turkey,” which caused PIdintdo be sick for 28 days from withdrawald.
Plaintiff's medications ioluded Fentanyl patches and blood pressoedicine. He states that he

suffers from scoliosis and spinal stenosisis back and neck, which caused him ongoing pain



for the year he spent in county jail. Faulkkwefused to give Plaintiff a Fentanyl patch,
although he had one available. Rdkulk also refused to give &htiff Tylenol at least 6 times.

According to the Complaint, Plaintiff told the C/O’s and the Defendant Nurse about his
medical problems, and sent in a grievancd, los concerns were ignored. (Doc. 1, p. 3).
Someone responded to the grievaby noting that Plaintiff coulduy Tylenol or Ibuprofen for
pain relief. Id.

During the winter, Plaintiff'9olood pressure was very high, and he asked for a doctor’s
help. This request was refused for “almosmanth.” (Doc. 1, p. 5). Jail staff did check
Plaintiff's blood pressure when he asked them At some point Platiif’'s blood pressure was
198/158. “Kurt” (who is not a named Defendant, iohe otherwise identified) was aware of
the reading but did not danything about it. Plairffiasked Kurt to tell th&heriff. Plaintiff was
taken to the Wayne County Hospital, whereréeeived blood pressure medications. However,
none of his other ailments were checkédi.

In addition to the medical isss recited above, Plaintiff ségt that in July and August,
“The Bailif[f]” (who is not a Defendant) told jg@le about his case involving his minor daughter.
(Doc. 1, p. 5). Faulk/Fulk told other inmates that Plaintiff was guilty of the charges, which
caused Plaintiff to be harassed and threatetdd.He gives no further detail. When Plaintiff
confronted Faulk/Fulk, healled Plaintiff a “sick pexn” for what he had done.

As relief, Plaintiff seeks compensatidor his pain, sufferingand major depression
caused by his pain. He also wants the Wagoenty Sheriff's Department to improve their
grievance system and healthreaystem. (Doc. 1, p. 6).

Merits Review Pursuant to 28 U.S.C. § 1915A

Based on the allegations of the Complaimé, Court finds it convenient to divide theo



se action into the following counts. The parties dhd Court will use these designations in all
future pleadings and orders, urdestherwise directed by a judiciafficer of this Court. The
designation of these counts does cantstitute an opinion as to thenerit. Any other claim that
is mentioned in the Complaint but not addressethis Order should beonsidered dismissed
without prejudice.

Count 1: Fourteenth Amendment claim against all Defendants, for refusing to

provide Plaintiff with necessary mediaais for his pain and high blood pressure,

and delaying medical care fBfaintiff's high blood pressure;

Count 2: Claim against Faulk/Fulk for dikxsing the nature of Plaintiff's

pending criminal charges to other inmatebjch caused Plaintiff to be harassed

and threatened.

Count 1 shall proceed for further considematagainst some of the Defendants. Count 2
shall be dismissed without pugiice for failure to state aam upon which relief may be
granted.

As to the relief sought by Plaintiff, he shike note that his regsefor injunctive relief
as to the Jail's grievance procedure and hezdtle system has become moot since he is no
longer incarcerated at the Jait[W]hen a prisoner who seskinjunctive relief for a condition
specific to a particular prison teansferred out of thagirison, the need faelief, and hence the
prisoner’s claim, become moot.ehn v. Holmes, 364 F.3d 862, 871 (7th Cir. 2004%ee also
Higgason v. Farley, 83 F.3d 807, 811 (7th Cir. 1995). Only if Plaintiff can show a realistic
possibility that he would again be incarderhat the Wayne County Jail under the conditions
described in the complaint, would it be proper the Court to consider injunctive reliefee

Maddox v. Love, 655 F.3d 709, 716 (7th Cir. 2011) (citi@gtiz v. Downey, 561 F.3d 664, 668

(7th Cir. 2009)).



Count 1 — Deliberate Indifferenceto Serious Medical Needs

Based on the factual summary in the Complaint, it is evident that Plaintiff was a pre-trial
detainee while he was held at the Jail. Heuigently serving a sentence in the custody of the
lllinois Department of Corrections aftbeing convicted in Wayne County.

A pre-trial detainee’s claims brought pussti to 8§ 1983 arise under the Fourteenth
Amendment and not the Eighth Amendme8ge Weiss v. Cooley, 230 F.3d 1027, 1032 (7th Cir.
2000). However, the Seventh Girchas “found it convenient arehtirely appropriate to apply
the same standard to claims arising underRberteenth Amendment éthinees) and Eighth
Amendment (convicted prisoners) ‘without differentiationBbard v. Farnham, 394 F.3d 469,
478 (7th Cir. 2005) (quotinblenderson v. Sheahan, 196 F.3d 839, 845 n.2 (7@ir. 1999)). To
state a claim for deliberate indifference to meldieae, a detainee (orcanvicted prisoner) must
show that (1) he suffered from an objectivesrious condition which creat a substantial risk
of harm, and (2) the defendants were awarhaif risk and intentionally disregarded Minix v.
Canarecci, 597 F.3d 824, 831 (7th Cir. 201@yieveson v. Anderson, 538 F.3d 763, 771-72,
777-79 (7th Cir. 2008)Jackson v. Ill. Medi-Car, Inc., 300 F.3d 760, 764-65 (7th Cir. 2002).
Delaying treatment may constitute deliberate indéffiee if such delay exarbated the injury or
unnecessarily prolonged an inmate’s pai®mez v. Randle, 680 F.3d 859, 865 (7th Cir. 2012)
(internal citations and quotations omittedfee also Farmer v. Brennan, 511 U.S. 825, 842
(1994). However, evidence that a defendaoted negligently does not raise a claim for
deliberate indifferencelackson, 300 F.3d at 764-65.

The Seventh Circuit considers the followingh indications of a serious medical need:
(1) where failure to treat the condition coufdesult in further significant injury or the

unnecessary and wanton inflictiondin”; (2) “[e]xistence of aimjury that a reasonable doctor



or patient would find importanand worthy of comment or éatment”; (3) “presence of a
medical condition that significantly affects an individual’s daily activities”; or (4) “the existence
of chronic and substantial painGutierrezv. Peters, 111 F.3d 1364, 1373 (7th Cir. 1997).

Plaintiff's chronic pain, which may have beesused by his scoliasand spinal stenosis,
and his high blood pressure bottpapr to be objectively serioa®nditions. At this stage, the
Complaint satisfies the first componafita deliberate indifference claim.

Furthermore, Plaintiff states that he t&laulk/Fulk and the Nurse about his symptoms of
pain and high blood pressure, andleasfor his medications. It apprs that at least some of the
medications had been prescribed for Pldinbf a doctor. Despite Plaintiff's requests,
Faulk/Fulk refused to give PIdiff his medicines. The Nurse al$ailed to respond to Plaintiff's
requests.

The Complaint also indicates that Pldinhad to wait for “almost a month” before
Defendants responded to his requéstsnedical care for his highdbd pressure. (Doc. 1, p. 5).
Plaintiff was taken to the hospital at some paiftér his blood pressure was recorded at 198/158,
although the timing of the hospital visit is noeat. The delay in obtaining medical attention
for Plaintiff’'s high blood pressure may alsgoport a deliberate indifference claim against the
person(s) who failed to take action earlier. gpears that Plaintiff alerted Faulk/Fulk and the
Nurse to his needs, but they did not respofitie Complaint does not disclose who made the
decision to take Plaintiff to the hospital.

At this stage, Plaintiff's allegations areffetient to state a deliberate indifference claim
against Faulk/Fulk and the Nurse. Theref@eunt 1 may proceed for further consideration
against these two Defendants. In order for Bf&ito proceed with his claim against the Nurse,

however, he must identify her by name.



Plaintiff also includes # Sheriff of Wayne County (seng from 2014 until July 6,
2015) as a Defendant in the action. Howeveainaff's statement of claim does not include any
allegations against the Sheriff, other than mifiis statement that he asked another person
(Kurt) to tell the Sheriff about his high bloodegsure reading. From this minimal information,
the Court cannot conclude that the Shekiffew about Plaintif6 dangerously high blood
pressure, yet failed to take steps to see thattiffaieceived medical attention. To the contrary,
Plaintiff's narrative suggests that the Sheriff mighte directed dier staff to transport Plaintiff
to the hospital after the highdad pressure reading. If so, that would negate a deliberate
indifference claim, at least for that incident.

Section 1983 creates a cause of actiondasepersonal liability and predicated upon
fault; thus, “to be liable under § 1983, the individual defendant must have caused or participated
in a constitutional deprivation.”Pepper v. Village of Oak Park, 430 F.3d 805, 810 (7th Cir.
2005) (internal quotations and citations omitted). In order to statena afminst a Defendant, a
plaintiff must describe whatach named Defendant did (or fdiléo do), that violated the
plaintiff's constitutional rights. Plaintiff has notcluded any factual allegations about what the
Sheriff might have known about his medical comutis, or what the Sheriff did or failed to do
regarding Plaintiff's need for treatment of higliblood pressure or his pain. As a result, the
Complaint does not support a deliéer indifference claim againstetSheriff, as there is no
indication that he was involved,iaware of, or condoned the failuceprovide Plaintiff with his
medications, or the failure to promptly takemhto a doctor regarding his blood pressure.
Furthermore, the Sheriff cannot be held liable for any unconstitutional actions of other Jail staff
merely because he was their supervisor. The doctrineespbndeat superior (supervisory

liability) is not applicake to § 1983 actions.Sanville v. McCaughtry, 266 F.3d 724, 740 (7th



Cir. 2001).

For these reasons, the Wayne County Shehidll be dismissed from the action without

prejudice. Count 1 shall proceed at this time only against Faulk/Fulk and the Nurse.
Dismissal of Count 2 — Harassment/Threats

Verbal harassment typically will not rise tioe level of a constitutional violationSee
DeWalt v. Carter, 224 F.3d 607, 612 (7th CR000) (“Standing alone, simple verbal harassment
does not constitute cruel and unusual punishment, deprive a prisoner of a protected liberty
interest or deny a prisoner edyaotection of the laws”). fAus, Faulk’'s/Fulk’s remarks to
Plaintiff that he was “sick” for what head done to his childre not actionable.

Faulk/Fulk also told other inmates about ttharges Plaintiff faced, and stated his belief
that Plaintiff was guilty. Withoufurther elaboration, Plaintiff clainthat this disclosure “caused
[Plaintiff] to be harassed, threatened.” (Doc. 1, p. 5).

Where a jail official provokesr incites other inmates to haranplaintiff, and an attack
ensues, the plaintiff will have a viable constitutional claiSee Farmer v. Brennan, 511 U.S.
825, 833 (1994) (“prison officials have a duty to protect prisoners fromiolence at the hands
of other prisoners”) (internal citations omitted). If the harassment/threat does not result in an
assault, it may still be actiobke in some circumstance&ee Dobbey v. I1l. Dept. of Corr., 574
F.3d 443, 445 (7th Cir. 2009) (harassment calate the Eighth Amendment where it involves a
“credible threat to Kill, or to inflict any other physical injury”$ee also Irving v. Dormire, 519
F.3d 442, 445, 449-50 (8th Cir. 2008) (pattefnconduct by defendant including allowing
another inmate to attack plaiffifioffering to pay other inmates to beat him, providing a weapon
to an inmate to use against plaintiff, and ladge plaintiff a “snitch,” coupled with repeated

verbal death threats, stated a claim).



In Plaintiff's case, he does not claim thatwas the victim of an attack as a result of
Faulk/Fulk’'s statements. While he states thatwas “harassed” and “threatened,” he does not
set forth any facts describing the nature of thedts or any effect the threats may have had on
him. There is simply not enough information gopport a conclusion that Plaintiff faced a
credible or serious threat bodily harm, which might implicateonstitutional concerns. For this
reasonCount 2 shall be dismissed at this time without prejudice.

Identification of Unknown Defendant

Plaintiff shall be allowed to proceed wi@ount 1 against the Unknown Defendant Nurse
(Wife of C/O Mike). However, this defendamust be identified with particularity before
service of the Complaint can be made on h#/here a prisoner’'s Complaint states specific
allegations describing conduct afdividual prison/jail staffmembers sufficient to raise a
constitutional claim, but the names of thasfendants are not known, the prisoner should have
the opportunity to engage in limited discoveryascertain the identity of those defendants.
Rodriguez v. Plymouth Ambulance Serv., 577 F.3d 816, 832 (7th Cir. 2009). In this case, Brett
Fulk/Faulk, a fellow Jail employee, is capablere$ponding to discovery aimed at identifying
the Unknown Defendant Nurse. Guidelines thscovery will be set by the United States
Magistrate Judge. Once the name of thkiidwn Defendant Nurse (Wife of C/O Mike) is
discovered, Plaintiff shall file enotion to substitute the newly@dtified defendant in place of
the generic designation in the casptmm and throughout the Complaint.

Disposition

COUNT 2 is DISMISSED without prejudice for failurg¢o state a claim upon which

relief may be granted. Defenda®HERIFF (Wayne County, 2014-July 6, 2015)is

DISMISSED from this action without prejudice.



As to COUNT 1, the Clerk of Court shall prepare for Defend&hutLK/FAULK : (1)
Form 5 (Notice of a Lawsuit and RequestWaive Service of a Summons), and (2) Form 6
(Waiver of Service of Sumons). The Clerk iDIRECTED to mail these forms, a copy of the
complaint, and this Memorandum and Order tdelddant’s place of employment as identified
by Plaintiff. If Defendant fail$o sign and return the Waiver 8ervice of Summons (Form 6) to
the Clerk within 30 days from the date the fomese sent, the Clerk shahke appropriate steps
to effect formal service on Defendant, and the Court will redD@fendant to pay the full costs
of formal service, to the extent authorized by the Federal Rlewil Procedure.

If the Defendant cannot be found at the adslfgrovided by Plaintiff, the employer shall
furnish the Clerk with the Defendant’s currewrk address, or, if not known, the Defendant’s
last-known address. This infoation shall be used only for seng the forms as directed above
or for formally effecting service. Any documetita of the address shdde retained only by the
Clerk. Address information shall not be maintainethe court file, nodisclosed by the Clerk.

Service shall not be made on theknown Defendant Nurse (Wife of C/O Mike)until
such time as Plaintiff has identified her by name in a properly filed motion for substitution of
parties. Plaintiff iSADVISED that it is his responsibility tprovide the Court with the name and
service address fdis individual.

Plaintiff shall serve upon Defendant (opon defense counsel once an appearance is
entered), a copy of every further pleading or other document submitted for consideration by the
Court. Plaintiff shall include with the original per to be filed a certificate stating the date on
which a true and correct copy of any documerd served on Defendant or counsel. Any paper
received by a district judge or matyate judge that hast been filed with tb Clerk or that fails

to include a certificate of serviedll be disregarded by the Court.
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Defendantis ORDERED to timely file an appropriate responsive pleading to the
complaint and shall not wee filing a reply pursuanibo 42 U.S.C. § 1997¢e(g).

Pursuant to Local Rul&2.1(a)(2), this action IREFERRED to a United States
Magistrate Judge for furth@re-trial proceedings.

Further, this entire matter shall BEFERRED to the United Statedlagistrate Judge for
disposition, pursuant to Local Rui.2(b)(2) and 28 U.S.C. 8§ 636(d)all parties consent to
such areferral.

If judgment is rendered agest Plaintiff, and the judgmeimicludes the payment of costs
under 8§ 1915, Plaintiff will be required to payetfull amount of the costs, notwithstanding that
his application to procead forma pauperis has been grantedee 28 U.S.C. § 1915(f)(2)(A).

Finally, Plaintiff isSADVISED that he is under a continuirdpligation to keep the Clerk
of Court and each opposing party informed oy @hange in his address; the Court will not
independently investigate his wkabouts. This shall be done writing andnot later than7
days after a transfer or other change in address occurs. Failure to comply with this order will
cause a delay in the transmissmfhcourt documents and may result in dismissal of this action
for want of prosecutionSee FED. R.Civ. P. 41(b).

IT IS SO ORDERED.

DATED: July 7, 2017

g/J. Phil Gilbert
UnitedState<District Judge
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