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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

JIMMY EUGENE RHODES, #15025-064,

Petitioner,

)
)
)
)
VS. ) Case No. 1¢v-0562SMY
)
WARDEN, USP-MARION , )

)

)

Respondent.

MEMORANDUM AND ORDER

YANDLE , District Judge:

PetitionerJimmy Eugene Rodes an inmate in the Bureau of Prisons, filed a Petition for
Writ of Habea<Corpus under 28 U.S.C.241 on May 30, 2017. (Doc. 1rollowing a jury trial
in the Western District of Oklahoma in 20@2hodeswas convicted of two counts of possession
of a firearm by a felofCounts 1 and 3) possession of methamphetamine (Courft@)ssession
of a stolen firearnfCount 4)° andmaintaining a place for the manufacture, distribution, or use of
a controlled substan¢€ount 5)* United States \VRhodesNo. 01¢er-0202-R-1 Doc.56 (W.D.
Okla. April 10, 2002) Doc. 136, pp. 2. Rhodes’statutory sentencior Counts 1 and 8vas
enhancedo a 15year mandatory minimurpursuant tathe Armed Career Criminal Act (the
“ACCA”), 18 U.S.C. 88 924(e)(1) an824(e)(2)(B)(i)) (1998) basedin part on twoprior
Oklahomafelony convictiors: 1986 and 199Cconvictionsfor burglary in the secondegree

pursuant t@OKLA . STAT. tit. 21, § 1435 (189). Without theACCA enhancement, Rhodes would

118 U.S.C. § 922(g)(1) (1998).

221 U.S.C. § 844 (1996).

318 U.S.C. § 922(j) (1998).

421 U.S.C. § 856(a)(1) (2000).

518 U.S.C. § 922(e)(1) sets a-§&ar mandatory minimum sentence for “a person who violate®s&2P(g) of this

titte and has three previous convictions . . . for a violent felony or a sehiogoffense]” Section 924(e)(2)(B)
defines the term “violent felony,” to include the enumerated crime of dnyrgl
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have faced atatutorymaximummpenalty of 10 years on the felampossession counts. 18 U.S.C.
§924(a)(2).

Rhodes now invokeglathis v. United States-U.S.—, 136 S. Ct. 2243 (2016) to challenge
his sentence enhancemdratsed on th seconddegree burglargonvictions and contends is
entitled to be resentenced withotite enhancementSpecifically, Rhodesargues thatthe
Oklahoma statute of convioh is broader than thfederaldefinition of burglaryandcriminalizes
more conduct than the “generic” definition of burglary as defined by the Bapt®urtbecause
it criminalizesbreaking and entering of railroad cars, automobiles, trucks, trailers, vessgls
vending machines. (Doc. 1pp6-8). Respondent opposes issuance of the Writ, arguing that
Rhodescannot satisfy the requirements of 8 2255(e)’s savings clause béraMsghis theory
was not foreclosed by binding precedent befdethis was decidedandMathis does not apply
retroactively to cases on collateral review. (Doc. 28, pfd).5Rhodesreplied to Respondent’s
response (Doc. 30). This matter is now ripe for resolutiofor the reasons discussed below,
Rhodes’ § 2241 Petition (Doc. Wjll be GRANTED.

RELEVANT FACTS AND PROCEDURAL HISTORY

Following a jury trial, Rhodeswas found guiltyon five counts, including two counts
possessing firearms after a felony conviction in violation of 18 U.S.C. § 922(g)(1)poneat
possessing methamphetamine in violation of 21 U.S.C. § 844(a), one count of possessing firea
he knew to be stolen in violation of 18 U.S.C. § 922(j), and maintaining a house where
methamphetamine was ma#actured or distributed in violation of 21 U.S.C. § 856(a){Inited
States VRhodesNo. 01cr-0202-R-1,Doc. 56 (W.D. Okla. April 10, 20®); see alsdDoc. 71;

Doc.107, pp. £25 ThePresentence Report (“PSR¥)ovidedto thesentencing court listettiree

5 Neither party has provided the Court with a copy of the jury verdi®, B&tement of reasons, or judgment from
Rhodes’ underlyingriminal case. These documents were all filed under seal and inaccessibleCtutheSee
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prior Oklahoma felonyconvictionsthat qualifiedRhodesfor an enhanced mandatory minimum
sentence pursuant tbe ACCA: a 1984 conviction for shooting with intent to;kilhd 1986 and
1990 convictions for burglary in the second degiéeat Doc. 63-1, {1 52, 59-61; Doc. 128, pp.
2-3; Doc. 132, pp. 2-3.

The sentencing court determined Rhodes’ Guideline Range to be 235 to 293 months
imprisonment, based on a total offense level of 33 and a criminal history catéddry lal. at
Doc. 631; Doc. 124; Doc. 132, p. 3.Rhodeswas ultimately sentenced t®260 months
imprisonment on his felom possession coungs a result othe ACCAenhancemeryredicated
on his prior Oklahoma felony convictionsRhodes No. 0%cr-0202-R-1,Doc. 72(W.D. Okla.
Aug. 22, 202), see alsdoc. 136, p. 2. The sentencing court also imposed sentences between 36
and 240 months on the other three cowaltgp be served concurrentio his 266month sentence
for the felonin possession countdd. at Docs. 71, 72. Rhodes has attacked his conviction and
sentence in a variety of wagsice his sentencing.

Direct Appeal and First Petition for Habeas Corpus Pursuant to 28 U.S.C. 8 2255

On direct appealRhodesarguedthe district court erred in several of its fri@al and
evidentiary rulings, and also alleged th&tU.S.C. § 922(g)(1) violated the Second Amendment.

United States \Rhodes62 F. Appx 869, 87672 (2003) At that time, Rhodeslid not appeal the

RhodesNo. 0tcr-0202R-1at Doc. 56 (jury verdict), Doc. 6B (PSR), Doc. 124 (statement of reasons), and Doc. 72
(judgment). However, there are no factual disputes between the partiegyrieddtie contents of these documents,
and the Court was able to corroborate and confirm the relevant portitiese documents after reviewing the docket
entries that were publicly availabl&ee, e.gRhodesNo. 0tcr-0202R-1, Doc. 71 (minutes of Rhodes’ sentencing
hearing confirming his five counts of conviction and their respectiagesees)jd. at Doc. 107, p. 1 (sentencing
court’s restatement of facts in order denying Rhodes’ initial § 228tn); id. at Doc.128, pp. 23 (Government'’s
responsive pleading to Rhodes’ second successive § 2255 motion summarizingr@sfs and findings with
multiple specific citations to the PSR’s text); at Doc. 132, pp.-B (Rhodes’ reply in support of second successive
§ 2255 petition also summarizing PSR and statement of reasonsveiiparent discrepancies with the Government’s
recitation of facts)id. at Doc. 136, pp.-2 (sentencing court’s restatement of facts in order denying Rhodestsecon
successive 8 225fotion). All further citations to these sealed documents are acodsdpay citations to one or
more of these sources.



sentencingourt’'suse ofhis priorOklahoma burglary convictiorte enhance his sentence under
the ACCA Id. TheTenthCircuit Court of Appeals upheld Rhodes’ convictiongheir entirety.
Id. at876.

Rhodes thefiled a moton under 28 U.S.C. § 2255 ay of 2004. RhodesNo. 01<¢r-
0202-R-1 Doc.90 (W.D. Okla May 17, 2004). At that time he assertedhat he was denied
effective assistance of counsel at trial due to an irreconcilable coniticthis attorng. Id. at
Doc. 107, p. 1.The motion was denied in all respefts at p 6) and he TenthCircuit Court of
Appealsdenied Rhodegequest for a certificate of appealabilitiy. at Doc.115, pp. 11-12.

Subsequent Applications for Authorization to File a Second or Successiotion

Beginningin 2010, Rhodediled applicationswith the Tenth Circuifor authorization to
file a second or successiveotion for collateral reviewunder 82255 The first apptation
challenged his classification as an armed career criminal under the AGGAant toCurtis
Johnson v. United Stategs59 U.S. 133 (2010) ariBkegay v. United State§53 U.S. 137 (2008).
The Tenth Circuit denied Rhodes’ application with@atching the merits of his argumgiimiding
thatneitherJohnsomor Begaywere new rules of constitutional law made retroactive to cases on
collateral review by the Supreme CouRhodesNo. 01€r-0202-R-1, Doc. 117.

Rhodes filed anothapplication for authorization to file a success§/@€255motionin
May of 2016. Id. at Doc. 126.He argued thaSamuelohnson v. United States76 U.S—, 135
S. Ct. 2551 (2025required the invalidation dfis sentence enhancement based o®@kiahoma
burglary convictios. Id. at p. 1-2. Rhodes invoketathis v. United States- U.S. +136 S. Ct.
2243 (2016) in subsequent pleadings relating to this application, arguing that the Oklahoma
seconddegree burglary statute defines burglary more broadly than generic burglarythmde

ACCA. Id. at Docs. 128, 132. While the Tenth Circuit did authorize Rhodes’ application to file



asuccessive § 225ction the district court ultimately denied Rhodesdtion finding “the record
does not support [Rhodes’] contention” that he was properly raising a claimJafoteson and
that hisMathisclaim also failed due to Tenth Circuit precedent statingMtehis did not apply
retroactivelyin the context of amttempt to bring a habeas challenge und2255(f)(3) Id. at
Doc. 136, pp.35. The Tenth Circuit affirmed the district court’s denial of Rhodes’ § 225tton
on appealconcluding“‘there would have been little dispute at the time of [Rhodes’ santgnc
that [his] burglary convictions constituted enumerated offenses [under the AC@®HAie
specifically “express[ing] no opinion as to whether [prior Tenth Circuit casal/zang the
ACCA'’s enumerated clause] remain good law followiktathig.” RhodesNo. 01cr-0202-R-1,
at Doc. 147, pp.-%; (Doc. 141, pp. 35 in instant case)RhodesPetition for awrit of Certiorari
was denied by the Supreme Court.

Rhodes’ most recent application for permission to file a subsequent &tk was
filed in September 2019. The applicatiaas premised oknited States v. Davi$88 U.S—, No.
18431 (2019)and reiterate@RhodesMathisobjections to his sentenc®hodesNo. 01-cr-0202-
R-1,Doc. 1521, p. 4. The Tenth Circuit denielet applicatioron October 9, 2019, finding that
Rhodes did not make a prima facie showing that his proposed successive § 2255 motion relied on
the new rule announced Davisas he was not convicted under 18 U.S.©@24(c) Id. at Doc.
156, p. 4, nor did he show thitathisannounced a new rule of constitutional law so as to satisfy
28 U.S.C. § 2255(h)(2)ld. at Doc. 156, p. 5.

APPLICABLE LEGAL STANDARDS

Generally, petitions for writ of habeas corpus under 28 U.S224& may not be used to
raise claims of legal sor in conviction or sentencingut are instead limited to challenges

regarding the execution of a senten&eeValona v. United Stated38 F.3d 693, 694 (7th Cir.



1998). Thus, aide from the direct appeal process, a prisoner who has been convicted in federal
court is generally limited to challenging his conviction and sentence by bringing@n pursuant

to 28 U.S.C. 8255 in the court which sentenced hi®ee Kramer v. Olso, 347 F.3d 214, 217

(7th Cir. 2003). A prisoner isalsogenerally limited to onlypnechallenge of higonviction and
sentence undeé§ 2255 He or she may ndile a “second or successivg€”2255 motion unless a
panel of the appropriate court of appeedstifies that such motion contains either 1) newly
discovered evidence “sufficient to establish by clear and convincing evidenem treisonable
factfinder would have found the movant guilty of the offense,” or 2) “a new rule of comstéUti

law, male retroactive to cases on collateral review by the Supreme Court, that wasigyevi
unavailable.” 28 U.S.C. § 2255(h).

However, under very limited circumstances, a prisoma&y challenge his federa
conviction or sentence und@241. Specifically,28 U.S.C. 255(e) contains a “savings clause”
which authorize a federal prisoner to file 2241 petition where the remedy unde2255 is
“inadequate or ineffective to test the legality of his detention.” 28 U.S225%(e). SeeUnited
States vPrevatte 300 F.3d 792, 7989 (7th Cir. 2002). The Seventh Circuit construed the savings
clause inin re Davenport 147 F.3d 605, 611 (7th Cir. 1998): “A procedure for postconviction
relief can be fairly termed inadequate when it is so configured as to denyietedmefendant
any opportunity for judicial rectification of so fundamental a defect in his conviction\aagha

been imprisoned for a nonexistent offense.”

" The Seventh Circuit’s interpretation of § 2255(e)’s savings el@uim line with a majority of the Circuit Courts of
Appeals’ jurispudence on this issu&ee, e.gln re Dorsainvi| 119 F.3d 245, 251 (3d Cir. 199T)jestman v. United
States124 F.3d 361, 377 (2d Cir. 199%);re Jones226 F.3d 328, 3334 (4th Cir. 2000)ReyesRequena v. United
States 243 F.3d 893, 904 (5th Cir. 200Martin v. Perez319 F.3d 799 (6th Cir. 2003y v. Pontesso328 F.3d
1057, 105960 (9th Cir. 2003):Abdullah v. Hedrick 392 F.3d 957, 96®3 (8th Cir. 2004);see alsoWright v.
Spaulding— F.3d—, 2019 WL 4493487, at *3 (6th Cir. Sept. P2919) (collecting cases).

However, Rhodes was convicted and sentenced in the Tenth Circuit, arejofisdictions that have come
to the opposite conclusiorSee Prost v. Anderspf36 F.3d 578, 584 (10th Cir. 2011) (holding petitioner may not
use §2255(e)’s savings clause to bring § 2241 petition where the legality ofteistida could have been tested in
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A petitioner must meet three conditioimsorder to trigger the savings clausEirst, he
must show that he relies on a new statutory interpretation case ratherciastitutional case.
Secondly, he must show that he relies on a decision that he could not have invoked in his first
§ 2255 motionandthat case must apply retroactively. Lastly, he must demonstrate that there has
been a fundamental defect in his conviction or sentence that is grave enough to be deemed a
miscarriage of justiceBrown v. Caraway719 F.3d 583, 586 (7th Cir. 2013ee also Chazen v.
Marske 938 F.3d851, 8% (7th Cir. 2019);Brown v. Rios696 F.3d 638, 640 (7th Cir. 2012).
“There must be some kind of structural problem ®i#255 before8 2241 becomes available. In
other words, something more than a lack of success v§tB2®5 motion must exist befotke
savings clause is satisfiedSee Webster v. Danielg84 F.3d 1123, 1136 (7th Cir. 2015).

ANALYSIS

In Mathis v. United States— U.S. — 136 S. Ct. 2243 (2016), the Supreme Court
addressed the question of whether an lowa burglary conviction was properly used t@ enhanc
federal sentence under the Armed Career Criminal Act (“ACGAQ held that mly where the
elements of the predicate offense match or are narrower than the elementgenéne™ offense
(in Mathis’ case, genariburglary) may the prior conviction be used as the basis for enhancing a
federal sentenceMathis 136 S. Ct. at 2247 The lowa statuten question identifiecseveral
alternative locations where the burglary may take place, includinglditimy structire, . . . land,
water, or air vehicle.”ld. at 2250. The Court notetdat the statute was “indivisible,” describing
a single crime with several possible modes, or “means,” of commissidnfound that dcause

the generic offense of burglary is limited to unlawful entry into a “building or atinecture” with

an initial 8 2255 motion, even where his legal theory was foreclosechtingiprecedent)McCarthan v. Dir. Of
Goodwill Indus:Suncoast, In¢851 F.3d 1076, 1099100 (11th Cir. 2017) (en banc) (federal prisoner may not use
§ 2255(e)’s savings clause to bring § 2241 habeas petition if he wae fseag such a claim in his initial § 2255
motion).



intent to commit a crime, thbwa statutewas overbroad. Mathis 136 S. Ct. at 2248, 2250
(quotingTaylor v. United Stategl95 U.S. 575, 598 (1990)). As such, the Court concluded that
the ACCA enhancement based thre lowa conviction could not standven though the records
Mathis’ lowa case contained facts showing that his actual offense conduct matched drgselem
of generic burglary.

Mathisresolved a split among the circuds tounder what circumstances and for what
purpose a court may consult state charging or sentencing documents (known as thed'modif
categorical approach”) weterminavhether a previous conviction, under an alternatipdisased
statute, may qualify as a esrcriminal predicate offenseSee Chaze®38 F.3dat 85759. See
also Shepard v. United Statégl4 U.S. 13, 26 (2005) (limiting the case documents which may be
consulted by a court when comparing fgemeric statute of conviction to generic offendéathis
clarified that only if a statute is “divisible”that is, it sets forth one or magkement®f the offense
in the alternative, each of which amounts to a distinct offensmy the modified categorical
analysis be used to determine which of the alternatives formed the basis of theiaomvict
guestion, and whether the elements of that crime match the elements of the gisresec Difus,
if an “indivisible” statutelists alternative factual means to satisfy a single element, and if the
alterrative means include conduct that sweeps more broadly than the generic cemey th
conviction under the statute may not be used as a eaaffeader predicate offense, even if the
particular defendant’s conduct fell within the scope of the generic offéviathis, 136 S. Ct. at
2252 (sentencing court “cannot go beyond identifying the crime of convictionplorexthe
manner in which the defendant committed that offend&yy Cannon v. United State?290 F.3d
656, 66 (7th Cir. 2018)“the modified categrical approach has no role to play” if the statute is

indivisible).



Application of the 28 U.S.C. § 2255(e) Savings Clause

A claim brought pursuant tMathis v. United State436 S. Ct. 2243 (2016) satisfies the
first conditionimplicating the savings claussMathisis a statutoryinterpretation caseSeeHolt
v. United States843 F.3d 720, 722 (7th Cir. 201®awkins v. United State829 F.3d 549, 550
51 (7th Cir. 2016).As tothe third condition“a defendant sentenced in error as an armed career
criminal satisfies the ‘miscarriage of justice’ requiremer@iazen v. Marsk@®38 F.3d 851, 856
(7th Cir. 2019)(citing Light v. Caraway 761 F.3d 809, 813 (7th Cir. 2014))hus,Rhodes has
satisfiedthe first and third elements of the savings clause.

Previous Availability of Petitioner's Mathi€laim

In order to bring his claim within the scope of 8erond element of the savings clause,
Rhodes mudirst establistthat he could not have previously raised the claim he now presents.
two recent opinions, the Seventh Circaiticulated the test to be applied in evaluathm “prior
unavailability” componentin Beasorv. Marske the courheldthat a 82241 petitioner must show
it “would have been futile” to raise his argument in hi2285 motion because the “law was
squarely against him.’"Beason 926 F.3d 932, 936 (7th Cir. June 24, 2019) (quotifebster v.
Daniels 784 F.3d 1123, 1136 (7th Cir. 2015)ih Chazen v. Marskevithout stating which of its
various articulations of #htest should control going forwardhe courtconcluded thathe
petitioner satisfiedthe “prior unavailability” condition because his claim had clearly been
forecloed by the law in his circuit of conviction at the time he might have raised it 22&%
motion. Chazen938F.3dat 862-63. See alsd.ight, 761 F.3dat 813 (noting that the circuit had
“applied two different tests” as to prior unavailability unB&venporj.

Here,Respondensimply asserts without furthexplanatiorthat Rhodes’ argument under

Mathis was not made pursuant to a new rule of statutomrpnétation. (Doc. 28, pp. 5).



Respondent doesot, however,specifically address ®mether Rhodes’Mathis claim was
unavailable at the time hided his first § 2255 motion. (Doc. 28, pp-8). Seventh Circuit
precedent on this issue focuses on whetiedaw in the circuit of conviction would have been
against the habeas petitioneks such, the relevant question is whether Rhodes could have raised
aMathislike argument in the Tenth Circuit in 2004.

Rhodes contendbat such an argument was nots@aably available to him in the Tenth

Circuit at the time of his direct appeal or his § 2&&&ion (Doc. 1, pp. 45) and cites tdJnited
States v. Hamiltgr889 F.3d 688 (10th Cir. 201B) support of his argumen{Doc. 25, p. 2; Doc.
30, p. 1). ItHamilton, the Tenth Circuit analyzed the statuteler which Rhodesas convicted,
contrasting its prior precedents with the Supreme Court’s most recent guidaiMahiis
Hamilton, 889 F.3d at 6923. It noted thatdéforeMathis, it had approved the practice of applying
the modified categorical approach to statutes without first analyzing erhtdta statute was
divisible or indivisible.See, e.gUnited States v. Greeb5 F.3d 1513, 15337 (10th Cir. 1995).
However, inHamilton, the Tenth Circuit recognized that “[the modified categorical approach] is
permissible only if the statute of conviction is divisibleFamilton 889 F.3d at 692.After
consulting Oklahoma case law, statutory text, and the defendant’s record ofioantthe Tenth
Circuitconcluded that it “must treat the Oklahoma [seededree burglary] statute as indivisiple
meaning it could noavail itself of the modified categorical approachl. at 69399. It then
concluded that a defendant’s conviction under the Oklahoma seegnele burglary statute does
not fit the ACCA’s enumerated clause because such a conviction “could have been based on
conduct falling outside the generic definition of burglarid” at p. 699.

As s clear fromHamilton, Green and cass decided in the Tenth Circuit before 2018, this

Court concludes that it would have been futile for Rhodes to have rasetidhenges he sets
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forth herein in the Tenth Circuit at the time of his direct appeal 2258 motion. This conclusion
is supported by the Tenth Circuit’s order affirming the denial of Rhodes2ssive 255 motion
in which the court noted that at the time Rhodes was sentenced, it “had repeatédhahel
Oklahoma second degree burglary qualified as an enumerated offen8€@#ér enhancement
purposes] if underlying documents indicated that the defendant burgled a buildimitgtl States
v. RhodesNo. 17-6096 (10th Cir. Jan. 26, 2018) (Doc. 14-1 hefein).
Retroactive Application oMathis on Collateral Review

The primary focus oResponderdg argument as to the secoBdvenportelement ighat
“Mathisdid not announce a new rule of constitutional framd the Tenth Circuit has specifically
held that it does not apply retroactively.” (Doc. 28,6pl) While Respondent concedes ttiegt
Tenth Circuit'slanguage was “not directly decisive in [that] case,” he ptsnts to the language
of Mathisitself to argue thaMathisis not a hew' rule of statutory interpretationid.
This argument halseen successful in this district in the past. District judgesng the Supreme
Court’s statement iMathisthat it was applying the analysis first articulated aylor v. United
States concludedthat Mathis did not constitute a new rule of statutory constructi@ee, e.g.
Blue v. WerlichCase No. 1-:¢v-1215DRH, 2018 WL 6102844 (S.D. Ill. Nov. 21, 201@®)2241
petition) (finding that because the reasogim Mathis flowed from the precedents daylor and
Descamps v. United Stajes70 U.S. 254 (2013Retitionercould have raised Mathislike

statutory interpretation argument in a timélgd motion under 28 U.S.C. Z255) Arnold v.

8 RhodesJohnsorclaimraised in the success §2255 motiorfailed because his ACCA enhancement was not based
on the invalidated residual claus&s to Mathis the Tenth Circuit “express[ed] no opinion” on whether its prior cases
remained good law following that decisiodnited States v. Rhoddso. 176096 (10th Cir. Jan. 26, 2018) (Doc-14

1 hereinp. 4 n.3.

9 The Western District of Oklahoma’s conclusion refers to 28 U.S.C.(BR2%, which governs the authorization for

a second/successive2855 motion if it is based on a new rule ohstitutional law made retroactive by the Supreme
Court. AsMathisis a case of statutory interpretation, it does not meet that test, but may figtbetiaisedin a

§ 2241 petition asserting a savings clause claim un@e@5§(e).
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United StatesNo. 15cv-881DRH, 2018 WL 2087972 (S.D. lll. May 4, 2018 2255 motion)
Hanson v. United StateBlo. 16€v-428-JPG, 2017 WL 3267952 (S.D. Ill. Aug. 1, 20(§p255
motion),appeal pendingNo. 18-1149.

However, the Seventh Circuit has sirspken directly on this issue, affirming the grant
of habeas relief to a § 2241 petitioner based oMaithis claim and confirming the retroactive
applicability ofMathisin line with its previous statementsHiolt andDawkins Chazen v. Markse
938 F.3d 851(7th Cir. Sept. 9, 2019)After discussing its various articulations of the second
savings-clause requirement in previous opinions, the court concludeédathas “fits the bill” as
a basis for relief in 8241, as an “intervening case of statutory interpretation [which] opens the
door to a previously foreclosed claimChazen938 F.3d at 861-62. Thusylathisis ‘new’ as a
functional and practical matter for federal inmates seeking relief from aatoapdninimum
sentence under the Actld. at 8621°

In light of Chazerandthe Seventh Circuit’s discussionMathisin Van Cannonthe Court
concludes thamMathis set forth a new substantive rule of statutory construction that should have
retroactive application in a Z241petition. SeeVan Cannon v. United State890 F.3dat 663;

Holt v. United States843 F.3dat 72122 (“substantive decisions suchMathis presumptively
apply retroactively on collateral review”Accordingly, Rhodes’ claim satisfies the second prong
of theDavenportiest. Because Rhodes has satisfied all three prongs of § 2255(e)’s sausgs cla

the Courtwill address the merits of hidathisclaim.

10 The Chazencourt stopped short, however, of reaching a blanket conclusiométhts would afford relief in all
circumstances to aZ241 petitioner: “In these circumstances, where the government heedednthaMathis is
retroactive and Chazen was so clearlyeébosed by the law of his circuit of conviction at the time of his original
§ 2255 petition, we conclude that Chazen has done enough to satisfy the sklisgsequirements.Chazen938
F.3d at 88.
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Petitioner's Oklahoma SecondDegree Burglary Conviction
Does Not Cateqorically Match he Generic Definition of Burglary

Rhodes challenges the classification of his 1986 and 1990 Oklahoma -skegpad
burglary convictions as violent felonies pursuant to the enundesiatese of the ACCA. 18 U.S.C.
8 924(e)(2)(B)(ii) (“[T]he term ‘violent felony’ means any crime punlsleaby imprisonment for
a term exceeding one year . . . that . buigylary, arson, or extortion, involves use of exples,
or otherwise involves conduct that presents a serious potential risk of physigaiargoother][.]”)
(emphasis addedWhile not raised by the partiea review of the Seventh Circuit’s recent decision
in Chazen v. Marskiglentifiesanissuefor the Court to considexs an initial matter: which Circuit
Court of Appeals’ substantive law should apply to the merits of Rhdda#iis claim — the
Seventh Circujtwhere Rhodes is currently incarcerated, or taetfi Circuit, where Rhodes was
convicted and sentenced®s theconcurrence ifChazemotes the Seventh Circuit has not given
explicit guidance othis particular issueChazen938 F.3dcht864-66(Barrett, J. concurring). In
Chazenthe government conceded that the substantive law of the Seventh Circuit applied to the
merits of the petitionerMathisclaim, and the majority opinion accepted that concession at face
value without further discussioid. at860(“What is less clear, however, is whether, in evaluating
the merits of Chazen’s petition, we should apply our own precedent or the prexfatientircuit
of conviction . . . [w]e need not decide this issue here because [of the governmentssioohce
that the law of this circuit governs the merits of Chazen’s claim.”).

In the absence of such a concession by the parties, several districtrcthiggircuitand
othershave concluded that the law of the circuitcohviction shouldoe appliedbecausdo do
otherwisewould create “far more arbitrary” results by “bas[ing] the choidawfdecision on the

fortuitous placement of a prisoner by the Bureau of Prisons, not the more réddnalof the
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place of conviction."Hernandez v. Gilkey242 F. Supp. 2d 549, 554 (S.D. Ill. 2081)That said,
any potential uncertainty as to whether Seventh Circuit or Tenth Circuitastilsstlaw should
apply to RhodesMathis claim will not change the outcome in this casépées’ Oklahoma
seconddegree burglargonvictions are improper predicates for his ACCA enhancement under the
precedents of either circulit.
At the time of both convictions, the Oklahoma second-degree burglary statute provided:
Every person who breaks and enters any building or any part of any building, room,
booth, tent, railroad car, automobile, truck, trailer, vessel or other structure or
erection, in which any property is kept, or breaks into or forcibly opens, any coin
operated or vending machine or device with intent to steal any prdperein or

to commit any felony, is guilty of burglary in the second degteeA . STAT. tit.
21, § 1435 (1969).

1 See also Cano v. Warden USRrre Haute No. 217-cv-441, 2018 WL 3389746 (S.D. Ind. July 12, 20 B)berts
v. WatsonNo. 16¢v-541, 2017 WL 6375812 (W.D. Wis. Dec. 12, 201af¢ordBurgess v. WilliamsNo. 4:18cv-
2643, 2019 WL 2641902 (N.D. Ohio June 27, 20E&)mes v. Jone§93 F. Supp. 2d 74749 (E.D.N.C. 2011).
12 Because there is no discernible conflict between the Seventh Circuit’s adClieniit's substantive law here, the
Court was faced with one less “staggerind[lgbmplex issue that § 2241 petitions can force courts to “untangle.”
Chazen938 F.3d at 863, 86@arrett, J., concurring)However, there is perhaps an even more fundamental question
to address in a case like thishould the Tenth Circuit’s jurisprudence regardinggaeings clause itselfnot just
the substantive lawf the underlying conviction, presumptively apply to Rhodes’ Petition? |IRbeathe Tenth
Circuit takes the minority view that a petitioner may not use § 2255(ajisgsaclause as a vehicle for a § 2241
habeas petition if heould have raised the sarargument in his initial § 2255 motion, even if such an argument was
foreclosed by binding circuit precedent at the tirfB&e suprap. 6, at n.7Prost, 636 at 580 (“The fact that § 2255
bars Mr. Prost from bringing his statutory interpretation argumew in asecond8 2255 motion almost a decade
after his conviction, doesn’t mean the § 2255 remedial process was ineffacinadequate to test his argument. It
just means he waited too long to raise it.”). Simply puRhodesverehoused in a Bwau of Prisons facility within
the Tenth Circuit’s borders, his Petition would have been summariigdibased ofProst But, because heas
incarcerated ahe USPMarion facility in Illinois when he filed this action, his Petitiomay beconsidereduinder the
savings clause jurisprudence of this Circuit.

This result'baseF] the choice of law decisidias to the availability of the savings clause]the fortuitous
placement of a prisoner by the Bureau of Prisons, not the more réd#otualof theplace of convictiori Chazen938
F.3d at 86 (Barrett, J., concurring)guoting Hernandez v. Gilkey242 F. Supp. 2d 549, 554 (S.D. Ill. 2001)
However the conflictinvolves the differences between the circuits’ savings clause jurispcedamd notthe
substantive jurisprudenca the underlying criminal issues, such as a given circuit’s interpretatitie ACCA The
Seventh Circuit has at least recognized, though not decided, theitattgos. Id. at*7 (“What is less clear, howev,
is whether . . . we should apply our own precedent or the precedent of thedfirmuitviction . . . . We need not
decide this issue here[.]”). And while the Seventh Circuit has notcékptliscussed whether such choice of law
issues apply to thaw of the savings claustself where a petitioner was convicted and sentenced in another district,
past discussions in those scenarios have been entirely in thetadrexenth Circuit precedent with no citation to
extracircuit law on the matterSee Brown 719 F.3d at 588;ight, 761 F.3d at 81214; Chazen938 F.3d at B5-56.
That, combined with the parties’ silence on the issue, obviates¢efor the Court tdelve further into this question
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Citing Mathis, Rhodes argues thtite statute criminalizea broad swath of condyabcluding the
burglary of automobiles, trucks, tragevesselsandeven vending machines. (Doc. He further
argues that therefore, the Oklahoma statute’s locational element is broadé¢hetHgeneric
definition” of burglary as set forth by the Supreme Coufitaglor v. United Stategl95 U.S. 575,
598 (1990)'3

As long ago as 1995, the Tenth Circuit recognized that on its fasest#tute clearly
criminalized more conduct than the generic definition of burglanjted States \Green 55 F.3d
1513, 151610th Cir. 1995)“Because the Oklahoma statute defines burglary in terms broader
than theTaylor definition [of generic burglary], Defendant’s conviction cannot as a catadjoric
matter provide a basis for enhancement under the ACCAr, followingthe Supreme Court’s
decision inMathis, the Tenth Circuit acknowledged unequivocdhgt it mustnow determine
whetherOkLA. STAT. tit. 21, 8§ 1435 is divisible or indivisible prior to applying the modified
categorical approach to save the statute frorviesbroad languagend observethat “[n]either
Oklahoma case law, the text of the Oklahoma statute, nor the record of iconestablishes with
certainty whether the locational alternatives constitute elements or mebmétéd States v.
Hamilton, 889 F.3d688, 692—-93698699 (10th Cir. 2018). In light of that uncertainty, the
Hamilton panel concluded that it “must treat the Oklahoma statute as indivisible,” and its
indivisibility combined with the plain overbreadth of its text meant that convictiorsupat to
that statute could not be used as ACCA predicate offeihdeat 699.

Thus, under the substantive law of the Tenth Cir¢his Court concludes that Rhodes’

Mathis claim succeeds on the merédad his 1986 and 1990 Oklahoma seedadree burglary

BTheTaylorcourt defined the generic meaning of burglary to be “an unlawful or urggédl entry into, or remaining
in, a building or other structure, with intent to commit a crimd.” This is the generic definition of burglary analyzed
in Mathis 136 S. Ct. 82248.
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convictions may not be considered as proper predicates for his ACCA sembaceeament.
Absentthose convictions, Rhodes no longer has the sdéquhree predicate “violent felony”
offenses to support the application of they®ar mandatory minimum sentence for the fafon
possession conviction€ounts 1 and 3pnd the 0-year maximum sentence in 18 U.S.C.
§924(a)(2) would apply to those counts. Accordingly, Rhodes is entitled to be resenteaced f
of the armedtareercriminal designation that was incorrectly imposéd

CONCLUSION

Petitioner JimmyRhodes’Petition for Writ of HabeasCorpus under 28 U.S.C. 241
(Doc. 1) isGRANTED and he following relief iSORDERED:

1. The careepffenderenhanced senteno&260 monthdgor Counts 1 and Bnposed
upon JimmyEugeneRhodes by the Western District of Oklahoma in Case No. 01-
cr-0202-R-1 isVACATED.

2. Rhodes shall be resentenced forthwith by the Western District of Oklahoma.

3. The Clerk of Courts DIRECTED to enter judgment in favor of Rhodes.

4. The Clerk of Court iIDIRECTED to furnish certified copies of this Ordand the
Judgment entered in this case to the Bureau of Prisons, the United StateeyAtt
for the Western District of Oklahomand the Clerk of the District court for the
Western District of Oklahomior filing in Case No. 0kr-0202-R-1.

IT IS SO ORDERED.

DATED: November 5, 2019

s/ Staci M. Yandle
STACI M. YANDLE
United States District Judge

4 Respondent reserved the right to oppose Rhodes’ “Affidaaaration in Support of New Sentencing” (Doc. 27),
which asserts that he is entitled to immediate release if he is gralieéguesuant taViathis (Doc. 28, p. 5 n.2).
This Court @es not directly address the assertions raised by Rhodes in that dodnsteatl, Rhodes’ arguments
are more appropriately raised in the Western District of Oklahoma in the cohthrtresentencing hearing ordered
herein.
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