Knox v. Butler et al Doc. 4

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

TED KNOX, )
#N92676, )

)

Plaintiff , )

)
VS. ) Case No. 16+00572SMY
)
WARDEN BUTLER, )
WARDEN WATKINS, )
SUSLER, )
BEST, )
WARDEN BROOKS, )
DR. JOHN TROST, )
and WARDEN LASHBROOKS, )
)

Defendants )

MEMORANDUM AND ORDER
YANDLE , District Judge:

Plaintiff Ted Knox an inmate who is currently incarcerated at Menard Correctional

Center (“Menart), brings this civil rights action pursuant to 42 U.S.C1883 (Doc. 2.
Plaintiff originally brought his claims iKnox v. Butler, et al., Case No. 1-¢v-00494SMY
(S.D. lll.) (“prior action™) on May 10, 2017However, the Court severed that action into several
separate cases pursuant to a Memorandum and Order dated May 31, 2017. (Doc. 1).nThe insta
case addressethe claims designated as Count 4, which includes an Eighth Amendment
deliberate indifference claim and a First Amendment retaliation claim afefestidant8utler,
Watkins, Susler, Best, Brooks, Trost, and Lashbrooks for exp®&3agtiff to environmertal
tobacco smoke between April 2015 and December 2016. (Doc. 2, pp. 9-11).

This matter is now before the Court for a preliminary review of Count 4 pursuant to

28 U.S.C. § 1915A, which provides:
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(a) Screening— The court shall review, before docketinfyfeasible or, in any
event, as soon as practicable after docketing, a complaint in a civil actighich a
prisoner seeks redress from a governmental entity or officer or eraplofea
governmental entity.
(b) Grounds for Dismissal — On review, the court shall identify cognizable
claims or dismiss the complaint, or any portion of the complaint, if the complaint
(2) is frivolous, malicious, or fails to state a claim on which relief may be
granted; or
(2) seeks monetary relief from a defendant whammune from such
relief.
An action or claim is frivolous if “it lacks an arguable basis either in law or in’ fadtitzke v.
Williams, 490 U.S. 319, 325 (1989). Frivolousness is an objective standard that refers to a claim
that any reasonable personuka find meritless. Lee v. Clinton, 209 F.3d 1025, 10287 (7th
Cir. 2000). An action fails to state a claim upon which relief can be grantedioés not plead
“enough facts to state a claim to relief that is plausible on its fa8elt Atlantic Corp. v.
Twombly, 550 U.S. 544, 570 (2007). The claim of entitlement to relief must cross “the line
between possibility and plausibility.Td. at 557. At this juncture, the factual allegatiomshe
pro se complaint are to be liberally construedee Rodriguez v. Plymouth Ambulance Serv.,

577 F.3d 816, 821 (7th Cir. 2009).

The Complaint

Plaintiff alleges that hevas moved to Menard’s Norh Cell Houseon February 20,
2015 which hedescribes aa disciplinary housing unit. (Doc. 2, p. 14). This was despite his
classification as an fyrade, medium security, and low aggression inmbte.He was placed in
Cell #1230n 1-Gallery. Id. He was alsaonformedthat the gallery wasreclassifiedfor general
population housingld.

Prison officialsallegedlysubjectedPlaintiff to “extreme handuffing” procedures in the
North-2 Cell House. (Doc. 2, p. 14Plaintiff was cuffed eery time he left the cellld. This

procedure was not used in otheita wherePlaintiff was previously housedd.



On or around April 1, 2015Plaintiff first noticed the strong odor of environmental
tobacco smoke (“ETS”)(Doc. 2, p. 14).Thewindows in the Nort# Cell Housewere operd
on that date.ld. One of these windowsas located directlpacross from Plaintiff's celland he
could segorison guards smoking outside of the winddw. Fumes filled the airld.

Plaintiff filed regularcomplaintsabout the ETSvith various Menard officials, including
Deferdants Butler,Watkins, Susler, Best, Brook$ashbrooksand Trost. (Doc. 2, p. 14).
Plaintiff notified these officials that ETS emtl his cell through the windoandlingered Id.

He also informed thenthat his right lung once collapsed and remaipadially collapsed after
surgery. Id. Heworried that ETS exposure would aggravate his respiratory condition in the
future. Id.

On June 22, 2015, Plaintifbld Defendant Butler thaETS was entering his cell through
the open window and vents in heell, and that it was allegedly causing him to suffer from
severe headaches, dizziness and shortness of bréade. 2, p. 15).Plaintiff asked Defendant
Butler to move him t@nother cellocatedin a smokefree environment.ld. Defendant Butler
told Plaintiff that she did not have time to discuss a mdde. Sheexplained thathe North-2
Cell Housewould be empty if she moved everyone who had complaints @bo(Doc. 2, pp.
14-15).

On July 14, 2015, Plaintiff again complained directly to Defendant Butler. (Doc. 2, p.
15). He indicated that the ET®as placing his future health in dangedd. Plaintiff also
informed Defendant Butler that Illinois Department of Correction’s ruberagulationsequire
the prison to be a smoKeee environnent Id. Defendant Butler threatened to move Plaintiff to

segregation if he continued to write her or stop her with compldidts.



Plaintiff instead complained to other prison officials, including Defendants Brooks
Lashbrooks Susler and Best. (Do, p. 15). He informed each of them of his-présting
conditions, which included an enlarged heart, partially collapsed lung, and diabetesie
explained that ETS would only aggravate these conditibehs. Theofficials ignored Plaintiff's
complaints.ld.

Plaintiff then filed a written complaint about the ETS with the Illinois Department of
Public Health, the John Howard Association of lllinois and Governor Rauner. (Doc. 2, p. 15).
He asked Defendant Watkins to move him away from the ETS on August 2, 2a5
complaining thatit was causing severe headaches, dizziness, and heavy coughing.
Defendant Watkins refused to transfer him anywhere except segregationlcahdrt to file a
grievance instead. Id. Plaintiff again complained to Defendants Butler and Watkins on
August 3, 2015. (Doc. 2, p. 15). They ignored him. (Doc. 2, p. 16).

From August 1, 201bintil September 14, 2015, Plaintiff pleaded with Defendant Susler
to close the windows to reduce the ETS. (Doc. 2, p. 16). However, Susler refusealraad
him to stop complainingld.

Plaintiff filed a grievance to address the issue on September 14, 2015. (Doc. 2, p. 16).
However, it was denied at the institutional level on December 3, 2@15.The Administrative
Review Board(*ARB”) also denied his appeal on April 11, 2016. (Doc. 2, p. Flpintiff
continued to complainld.

When Plaintiff discussed his concerns with Doctor Trost, the defendant indicatée that
was “well aware” of Plaintifs past complaints. (Doc. 2, p. 17However, after reviewing
Plaintiff's x-rays, Doctor Trost told Plaintiff that he would not recommerwtlatransferor a

permit for an extra fanld. He would only issue an extra fan permit after Plaintiff had a heart



attack. Id. Because Plaintiff adinued having troublavith breathing, coughing, headaches and
burning eyes, he continued to plead for a pertait. In response, Doctor Trost told Plaintiff that
“he didn’t care about this place (Menard) anymfrecauselall you inmate do is cry about
everything.” (Doc. 2, p. 17).

Plaintiff filed another timely grievance on July 22, 2016, and it was denied on August 12,
2016. (Doc. 2, p. 17). He filed a timely appeal on August 29,,204bit was eventually denied
on March 3, 2017.1d. However, onDecember 15, 2016, Plaintiff wdmally moved to the
hospice care housing unit aftar correctional officertold him that staff was tired of his
complaints and grievances. (Doc. 2, p. 1BJaintiff now seeks monetary relief against
Defendants foviolating his rights under the First and Eighth Amendments. (Doc. 2, p. 18).

Discussion

This severed case addresses the following slaomginally identified as “Count 4and

renumbered for ease of reference as follows:

Count1 - Eighth Amendmendeliberate indifference claim against Butler, Watkins,
Susler, Best, Brooks, Trost and Lashbrooks dndangering Plaintiff's
present and future health by exposihgn to environmentakobacco
smoke between April 2015 and December 2016.

Count 2 - First Amendment retaliation claim against Butler, Watkins, Susler, Best,
Brooks, Trost and Lashbrooks fdmreatening Plaintiff with segregation
when hecomplaired abouttobacco smoke exposure between April 2015
and December 2016.

The parties and the Court willsethese designations in all future pleadings and ordelsss

otherwise directed by a judicial officer of this Couithe designation of these claims does not

constitute an opinionegarding thig merits. Any claims that are not identified above but ae



encompassed within “Count 4” are considered dismissed without prejudice fromhis
action.!
Count 1

The treatment that prisoner receives and the conditions under which he is confined are
subject to Eighth Amendment scrutinyHelling v. McKinney, 509 U.S. 25, 32 (1983).The
Eighth Amendment protects prisoners against cruel and unusual punishidebit. CONST.,
amend. VIII. Prison conditions that deprive inmates of basic human needs, such gsatsade
nutrition, health, or safetynay constitute cruel and unusual punishmeRhodes v. Chapman,
452 U.S. 337, 346 (1981)eesalso James v. Milwaukee Cnty., 956 F.2d 696, 699 (7th Cir. 1992).

Eighth Amendmenprotections extend to an inmate’s present and future hed#ing,
509 U.S. at 33. Prison officials cannot hold inmates in unsafe conditions simply because the
harm to their health has not yet occurreldl. (Youngberg v. Romeo, 457 U.S. 307, 3136
(1982)). A prison officialmay beliable for deliberate indifference under the Eighthedment
if the official knows of and disregards an excessive risknimmates present or futuréealth or
safety. Farmer v. Brennan, 511 U.S. 825, 8387 (1994). See, e.qg., Turley v. Bedinger, 542 F.
App’x 531 (7th Cir. 2013) (confinement in a smadllavith excessive ETS exposure and lack of
proper ventilation stated Eighth Amendment claiPdwers v. Shyder, 484 F.3d 929, 9333
(7th Cir. 2007) (same). The allegations in the Complaint suggest that the defendheinited
deliberate indifference tBlaintiff's present and future health

Plaintiff claims that he was exposed to unusually high levels of BStause ohis

placement in a poorly ventilated cell near a window where prison officialsnebytsmoke.

! This includes ay Eighth Amendmentlaim Plaintiff intended tobring against the defendantsr
“extreme handcuffingor for deliberate indifference tiois medical needsHe did not specifically identify

or developeither of these claims in the Complaif@oth are considered dismissed without prejudice from
this action.



(Doc. 2, pp. 148). He allegedlyinformed each defendanabout his preexisting health
conditions and requested a transfer to a snfi@e environment, but they denied or ignored his
requests from April 2015 until December 2016d. These allegations support an Eighth
Amendment claim against all of the defendants for subjecting Plaint#h texcessiveisk of
harm to hiduture health by exposing him to unusually high levels of ETS at Menard.

Plaintiff also notified Defendants Butler, Watkins and Trost that he was nplisese
suffering fom headaches, dizziness, breathing difficulties, and/or coughing because of his
excessive exposure to ET8Doc. 2, pp. 1418). He asked each of these defendants to take steps
to reduce his ETS exposure and to transfer him to a sire&environment.ld. They refused.

Id. These allegations support an Eighth Amendment claim against Defendants Butkens\Wa
and Trost for subjecting Plaintiff tan excessiveisk of harm to higresent health by exposing
him to unusually high levels of ETS at Menard.

Accordingly, Count 1 shall proceed against Defendants Butler, Watkins, and Trost under
the present andfuture health rubrics. Count 1 shall proceed against Defendants Susler, Best,
Brooks, and Lashbrooks under fiature health rubric only.

Count 2

Prison officials may not retaliate against inmates for filing grievances or agleerw
complaining about their conditions of confinemei®ee, e.g., Gomez v. Randle, 680 F.3d 859,
866 (7th Cir. 2012)Walker v. Thompson, 288 F.3d 1005 (7th Cir. 2002peWalt v. Carter, 224
F.3d 607 (7th Cir. 2000Babcock v. White, 102 F.3d 267 (7th Cir. 1996%ain v. Lane, 857
F.2d 1139 (7th Cir. 1988).To establish a prima facie case of retaliation, an inmate must
demonstrate thdqtl) he engaged iactivity protected ¥ the First Amendmen(2) he suffered a

deprivation likely to deter protected speech; and (3) his protected speecmwetsgading factor



in the defendants’ actionsAntoine v. Ramos, 497 F. App’x 631, 634 (7th Cir. 2012) (citations
omitted);Bridges v. Gilbert, 557 F.3d 541, 546 (7th Ci2009) (internal citations omitted)Vith
regard to the third element, the plaintiff must show the existence of “a causaetméen the
protected act and the alleged retaliatiohVoodr uff v. Mason, 542 F.3d 545, 551(7th Ci2008)
(internal citations omitted)

Plaintiff alleges thaDefendants Butler and Watkins threatened him with segregation and
that Defendant Susler told him to stop complaining, in response to the grievances he submitted
regarding his excessiMETS exposure (Doc. 2, pp. 14.8). He nevertheless continued to file
grievanceswithout being placed in segregation lmeing punished for doing so.Bridges, 557
F.3d at 546, 553 (plaintiff must suffer a deprivation “that would likely deter Firstrisiment
activity in the future” and would deter “a person of ordinary firmne&sitn exercising his or
her First Amendment rights). Moreover, he was eventually transferred to a -Bewke
environmentbecause of his numerous complaints, aRdaintiff does no allege that his transfer
was delayed in retaliation fdris complaints. (Doc. 2, pp. 14.8). As such, the Complaint does
not state a viable retaliation claim against any of the defendants, includiegdant Butler,
Watkins or Susler. Count 2 shdtlerefore be dismissed without prejudice for failure to state a
claim upon which relief may be granted.

Disposition

IT IS HEREBY ORDERED that COUNT 2 is DISMISSED without prejudice for
failure to state a claim upon which relief may be granted against the defendants

IT IS ORDERED that COUNT 1 survives screening and is subject to further review
against DefendantBUTLER, WATKINS, SUSLER, BEST, BROOKS, TROST and

LASHBROOKS.



With respect taCOUNT 1, the Clerk of Court shall prepare for DefendaBUTLER,
WATKINS, SUSLER, BEST, BROOKS, TROST andLASHBROOKS: (1) Form 5 (Notice
of a Lawsuit and Request to Waive Service of a Summons), and (2) Form 6 (Waiver o Servi
of Summons). The Clerk BIRECTED to mail these formsa copy of the Memorandum and
Severance Order (Doc. 1fhe Gmplaint (Doc. 2) and this Memorandum and Order ¢ach
Defendant’s place of employmeas identified by Plaintiff. IDefendant fails to sign and return
the Waiver of Service of Summons (Form 6) to the Clerk within 30 days from the datentise for
were sent, the Clerk shall take apmrate steps to effect formal service on Defendant and the
Court will require Defendant to pay the full costs of formal service to the textginorized by
the Federal Rules of Civil Procedure.

With respect to a defendant who cannot be found at the address provided by Plantiff, th
employer shall furnish the Clerk with the Defendant’s current work address, orkiiawh, the
Defendant’s lasknown address. This information shall be used only for sending the forms as
directed above or for formally eftting service. Any documentation of the address shall be
retained only by the Clerk. Address information shall not be maintained in the it@uniof
disclosed by the Clerk.

Defendant iSORDERED to timely file an appropriate responsive pleading te th
Complaint and shall not waive filing a reply pursuant to 42 U.S.C. § 1997e(g).

Pursuant to Local Rule 72.1(a)(2), this actioREFERRED to United States Magistrate
JudgeReona J. Dalyfor further pretrial proceedings

Further, this entire matter is hereRiZEFERRED to United States Magistrate JudDaly
for disposition, as contemplated by Local Rule 72.2(b)(2) and 28 U.S.C. § 6B6(d¢yl all the

parties consent to such a referral.



If judgment is rendered against Plaintiff, and the judgment includes the paymenisof cos
under 8 1915, Plaintiff will be required to pay the full amount of the coSee 28 U.S.C.

8§ 1915(f)(2)(A).

Plaintiff is ADVISED that at the time application was made under 28 U.S.C. § 1915 for
leaveto commence this civil action without being required to prepay fees and costs or give
security for the same, the applicant and his or her attorney were deemed to hackirttiex
stipulation that the recovery, if any, secured in the action shall be paid to the ClleekGQxurt,
who shall pay therefrom all unpaid costs taxed against Plaintiff and remitiéimedso Plaintiff.
Local Rule 3.1(c)(1).

Plaintiff is ADVISED that he is under a continuing obligation to keep the Clerk of Court
and each opposing party informed of any change in his address; the Court will not indédpende
investigate his whereabouts. This shall be done in writing and not latei7 tHays after a
transfer or other change in address occurs. Failure to comply with thisndlideause a delay
in the transmission of court documents and may result in dismissal of this amtiarit of
prosecution.See FED. R. Civ. P. 41(b).

IT IS SO ORDERED.

DATED: October 20, 2017

s/ STACI M. YANDLE

District Judge
United States DistrictCourt
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