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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

BILLY RAY WOODARD,
#N87909,

Plaintiff,
VS. Case No. 17-cv-00687-M IR
DR. CASEY,
LEAH HAMMEL,

MR.NOTTEMMIER,
and MS. LEE,

)
)
)
)
)
)
)
)
)
)
)
)

Defendants. )

MEMORANDUM & ORDER

REAGAN, Chief District Judge:

Plaintiff Billy Ray Woodard an inmate who is currently incarcerated Ménard
Correctional Center*Menard), brings this action pursuant to 42 U.S.C. § 1868 the Federal
Tort Claims Act, 28 U.S.C. §8346, 26712680; against four employees @hester Mental
Health Center (“Chester’) (Doc. 1). In the ComplainBlaintiff alleges that he was unlawfully
restrained and brutally raped by one of Chester's employees. (Doc.3,, 1pl5). He now
suesMr. Nottemmier (Unit E director), Ms. Lee (therapist), Dr. Casey (pisyst), and Leah
Hammel (head supervisorpr violations of his rights under the Eighth and Fourteenth
Amendments.Id. Plaintiff seeks monetamelief against the defendant§Doc. 1, p. 15).

The Complaint isnow subject to preliminary review pursuant to 28 U.S.C. 8§ 1915A,
which provides:

(a) Screening — The court shall review, before docketing, if feasible or, in any event, as

soon as practicable after docketing, a complaiat¢ivil action in which a prisoner seeks
redress from a governmental entity or officer or employee of a goveraneeitity.

Yn the Complaint, Plaintiff also refers to numerous stateitetstand administrative rules. However, he
does not explain why or assert any claims under statadawmst the defendants
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(b) Grounds for Dismissal — On review, the court shall identify cognizable claims or
dismiss the complaint, or any portion of the complaint, if the complaint—

(2) is frivolous, malicious, or fails to state a claim on which relief may be granted
(()Zr) seeks monetary relief from a defendant who is immune from such relief.
An action or claim is frivolous if “it lacks an arguable isasither in law or in fact.”Neitzke v.
Williams, 490 U.S. 319, 325 (1989). Frivolousness is an objective standard that refers to a claim
that any reasonable person would find meritledse v. Clinton,209 F.3d 1025, 10287
(7th Cir. 2000). An action fails to state a claim upon which relief can be granted if it does not
plead “enough facts to state a claim to relief that is plausible on its f&ed.’Atlantic Corp. v.
Twombly 550 U.S. 544, 570 (2007). The claim of entitletminrelief must cross “the line
between possibility and plausibility.td. at 557. At this juncture, the factual allegations of the
pro secomplaint are to be liberally construe®ee Rodriguez v. Plymouth Ambulance Serv.

577 F.3d 816, 821 (7th Cir. 2009). The Complaint survives screening under this standard.

The Complaint

Plaintiff alleges that heoughtassistance for past physical and sexual abys®ntacting
Equip for Equality on September 2, 2015. (Doc. 1, p. 18n employee met with hirfior an
interview on October 5, 20151ld. The Complaintoffers noinformation abouthis meeting or
what transpiredh the days thereafteXDoc. 1).

Six days later, Plaintiff alleges that fmund himself at Chester Mental Health Center
(“Chester). (Doc. 1, p. 14).0n October 11, 201%e was allegedl§jumped on physically and
gagged by an employee named Mr. Nottemmiendd. Nottemmierordered staff to stuff
Plaintiff's mouth with a towelwhile “he violently stufffed] a flashlight in [Plaintif] rectum.”

(Doc. 1, pp. 5, 14).Nottemmier allegedly “used the bottom of the flashlight and sodomized

2 According to its website, Equip for Equality is an independent agency aimedaaicady the human
and civil rights of people with disabilities in lllinoiSeehttp://www.equipforequality.org/about/mission/.
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[Plaintiff] until [he] bled from [his] rectum.”ld. As he performed this violent act, Plaintiff's
therapist Ms. Lee, stood by and watcheldl.
Paintiff was thenstrapped down in a-goint restraint andheld for more than ten hours.
(Doc. 1, p. 15). When the 4point restraih was removed, Plaintiffshands and feet were
“shackled” with leather strapdd. He was forced to walk, eat, and sleep while shackbedn
undisclosed period of timeld. Plaintiff states that the restraints wénbumane and made him
feel like a “mad dogwhen he “was never violent in any way toward anyoné.”
He nowbringsan Eighh and Fourteenth Amendment claim against Nottemamelilee,
as well asDoctor Casey and Supervisbtammel (Doc. 1, pp. 5, 145). Plaintiff seeks
monetary relief against the defendants. (Doc. 1, p. 15). He also asks this Court tiheorder
defendants to turn over his complete mehé&althand medical record$ (Doc. 1, p. 6).
Discussion
To facilitate the orderly management of future proceedings in this casejnand
accordance with the objectives of Federal Rules of Civil Procedure 8(e) and th@(lgourt
deems it appropriate to organize the claims in Plaintgfe se Complaint (Doc. 1) into the
following enumeratedounts:
Count 1 - Claim against Nottemmier for using excessive force against Plaintiff by
sexually assaulting him and ordering his unlawful restraint on or around
October 11, 2015.
Count 2 - Claim against Lee for failing tantervene and stop the violation of
Plaintiff's constitutional rights by Nottemmier and/or other Chester staff

members on or around October 11, 2015.

Count 3 - Claim against Doctor Casey and Supervisor Hammel based on a theory of
respondeat superidrability.

% Before Plaintiff seeks the Court's orderngoeelling the production of his mental health and medical
records, he should first attempt to obtain theynservingdefendants witta formal writtenrequest for
production ofthesedocuments.SeeFeD. R.Civ. P. 34.
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Count 4 - Claim against Defendants under the Fad€ort Claims Act
The parties and the Court will useefie designations all future pleadings and orders, unless
otherwise directed by a judicial officer of this Court. The designatidhese claimgioces not
constitute an opinion regarding thmerit.

Applicable Legal Standard

Before screenin@laintiff's constitutional claims, the Court must ficsinsider what legal
standard applies.The applicablestandard depends on Plaintiff's status as an arrestee, pretrial
detainee, or convicted prisoner on the date of the alleged constitutional deprivat@ensght
to be free from physically abusive government conduct derives from the Fourth Anm¢rioime
an arresteeisraham v. Conar, 490 U.S. 386, 394 (1989), the Fourteenth Amendrfana
pretrial detaineeBell v. Wolfish 441 U.S. 520, 535 & 6 (1979), and the Eighth Amendment
for a prisoneringraham v. Wright430 U.S. 651, 671 M0 (1977). Arestees and detainees
cannot be punished at albee Ziglar v. Abbasi- U.S.--, 137 S.Ct. 1843 (2017) (citigingsley
v. Hendrickson576 U.S.--, 135 S.Ct. 2466, 2475 (2015) (“pretrial detainees (unlike convicted
prisoners) cannot be punished at all”)Prisonersare protected froncruel and unusual
punishment.

The Complaint offers little information regarding Plaintiff's status as arsteeepretrial
detainee, or prisoner. Regardless, the Complaint survives screening béeaadiedations
supporta constitutionalclaim under the most stringent of these standards, the Eighth
Amendment. For purposes of this screening order, the Court looks to Eighth Amendseent ca
law. Counts 1 and 2 survive screening under this standard and the less stringent standards
available to arrestees and detainees. Count Sttastate a claim upon which relimay be

graned under any of these standards, and Count 4 does not address a constitutional claim at all.



Count 1

The intentional usef excessive force against a prisoner without penological justification
runs afoul of the Eighth Amendment’s proscription against cruel and unusual punishment
Wilkins v. Gaddy559 U.S. 34 (2010PDeWalt v. Carter224 F.3d 607, 619 (7th Cir. 2000An
assault that is carried out “maliciously and sadistically’ rather #sapart of ‘a goodaith effort
to maintain or restore discipline” supports an Eighth Amendment clgMikins 559 U.S. at 40
(citing Hudson v. McMillian 503 U.S. 1, 6 (1992)).The Complaint articulates a colorable
excessive force claim against Nott@ier under this standard.

At this early stage, the Court must construe the allegations in the Complaialiyilre
favor of thepro seprisoner plaintiff. Haines v. Kerner404 U.S. 519, 52Q1 (1972). Plaintiff
alleges that havassexually assaulted with a flashlight and restrained pursudiwbttemmier’s
orders onor aroundOctober 11, 2015. (Doc. 1, pp.-18). At the time Plaintiff “was never
violent in any way toward anyone.” (Doc. 1, p.19he Complaint alleges sufficient facts to
support an excessive force claim against this defendant. Accord®giynt 1shall receive
further review againgtiottemmier.

Count 2

Officials who witness the unauthorized use of excessive force and have “gicrealis
opportunity to interven@and prevent the harm from occurring” may be liable under the Eighth
Amendment for deliberate indifferendethey take no steps tatervene Green v. Chvala567
F. App’x 458 (7th Cir. 2014) (quotinigewis v. Downey581 F.3d 467, 472 (7th Cir. 200¥)ang
v. Hardin 37 F.3d 282, 285 (7th Cir. 1994)). According to the Complaint, Lee stood by and
watched Nottemmier as he assaulted Plaintiff and had him placed inntsstrddoc. 1, pp. 14

15). The allegations support a claim against Lee for failinmtervene. AccordinglyCount 2



shallreceive further review
Count 3

Plaintiff has named two supervisory officials as deferglantluding Doctor Casey and
Supervisor Hammel. (Doc. 1, pp2). The allegations do not suggest that either individaal
personally involved in a deprivation of Plaintiff's constitutional rigbtseven aware of these
violations (Doc. 1, pp. 145). Rather, they supervised the individuals who were directly
involved.

The doctrine ofrespondeat superigror supervisoy liability, does not apply to § 1983
actions. Sanville v. McCaughtry266 F.3d 724, 740 (7th Cir. 2001) o be held individually
liable, a defendant must be “personally responsible for the deprivation of a consiittugona
Chavez v. lll. Stateddice, 251 F.3d 612, 651 (7th Cir. 2001%ee also Monell v. Dep't of Soc.
Servs, 436 U.S. 658 (1978Eades v. Thompsp®23 F.2d 1055, 1063 (7th Cir. 198 "\Wolf
Lillie v. Sonquist699 F.2d 864, 869 (7th Cir. 1988)uncan v. Duckworth644 F.2d 653655-

56 (7th Cir. 1981). Because both defendants are named in this action based purely on their
supervisory roles, the Complaint states no claim against either one. Acbtgr@agnt 3 shall
be dismissed with prejudice against Doctor Casey and Superasamel.

Count 4

Plaintiff indicated that he is also bringing a claagainst the defendanpsirsuant to the
Federal Tort Claims Act (“FTCA”), 28 U.S.C. 88 1346, 2&Z68Q Beyondchecking the box
for an FTCA claim on the first page of the Complalmdwever,Plaintiff does not mention this
claimanywhere else(Doc. 1, p. 1). The FTCA provides jurisdiction for suits against the United
States regarding torts committed by federal officid&aintiff did not name the United States as

a defendant ants not suing federal officialsHe cannot proceed with an FTCA claim against



the four state officials he namediccordingly, Count4 shall be dismissed with prejudider
failure to state a claim upon which relief may be granted
Disposition

IT ISHEREBY ORDERED that COUNTS 3 and4 areDI SMISSED with prejudice for
failure to state a claim upon which relief may be grantedhe Clerk is directed to
TERMINATE bothDOCTOR CASEY andLEAH HAMMEL as defendants in CM/ECF.

IT IS FURTHER ORDERED that COUNT 1 shall proceedagainst Defendant
NOTTEMMIER, andCOUNT 2 shall receive further review against Defend&arEE. With
regard toCOUNTS 1 and2, the Clerk shall prepare for DefendaNNOTTEMMIER andLEE:

(1) Form 5 (Notice of a Lawsuit and Request to Waive Service of a Summons), armn@p F
(Waiver of Service of Summons)he Clerk isSDIRECTED to mail these forms, a copy of the
Complaint(Doc. 1), and this Memorandum and Order to each Defendant’s place of enguibym
as identified by Plaintiff. If a Defendant fails to sign and return the Waiver of Service of
Summons (Form 6) to the Clerk within 30 days from the date the forms were sengrthshall
take appropriate steps to effect formal service on that Defendant, and the oedquire that
Deferdant to pay the full costs of formal service, to the extent authorized by thelFedkss of
Civil Procedure.

With respect to a Defendant who no longer can be found at the work address provided by
Plaintiff, the employer shall furnish the Clerk with thefendant’'s current work address, or, if
not known, theDefendant’s lasknown addressThis information shall be used only for sending
the forms as directed abovefor formally effecting service Any documentation of the address
shallbe retained onlpy the Clerk. Address information shall not be maintained in the court file

or disclosed by the Clerk.



Defendants areORDERED to timely file an appropriate responsive pleading to the
Complaint (Doc. 1) and shall not waive filing a reply pursuant to 42 U.S.C. § 1997e(Q).

Pursuant to Local Rule 72.1(a)(2), this actioREEFERRED to United States Magistrate
JudgeStephen C. Williams for further pretrial proceedinggpursuant to Local Rule 72.2(b)(2)
and 28 U.S.C. § 636(dY,all parties consent to such a referral.

Further, this entire matter shall REFERRED to United States Magistrate Judge
Williams for disposition, pursuant to Local Rule 72.2(b)(2) andU28.C. § 636(c)if all parties
consent to suca referral.

If judgment is rendered against Plaintiff, and the judgment includes the paymentisof cos
under § 1915, Plaintiff will be required to pay the full amount of the casyaydless of the fact
thathis application to procead forma pauperisvas granted See28 U.S.C. 81915(f)(2)(A).

Plaintiff is ADVISED that at the time applit@n was made under 28 U.S.C. 8§ 1915 for
leave to commence this civil action without being required to prepay fees and costge or gi
security for the same, the applicant and his or her attorney were deemed to hackirttiex
stipulation that the recovery, if any, secured in the action shall be paid to the ClleekGdurt,
who shall pay therefrom all unpaid costs taxed against plaintiffemd the balance to plaintiff.
Local Rule 3.1(c)(1).

Finally, Plaintiff isADVISED that he is under a continuing obligation to keep the Clerk
of Court and each opposing party informed of any change in his address; the Court will not
independeny investigate his whereaboutsThis shall be done in writing and not later than
7 days after a transfer oother change in address occufailure to conply with this order will
cause a delay in the transmission of court documents and may result in dismibshction

for want of prosecutionSeeFeD. R.Civ. P. 41(b).



IT ISSO ORDERED.
DATED: August 6, 2017
s/IMICHAEL J. REAGAN

Chief Judge
United States District Court




