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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

CHRISTY RIOS, €. al.
Plaintiffs,

vS. Case No. 17-CV-758-SM Y -SCW
BAYER CORPORATION, BAYER
HEALTHCARE LLC, BAYER ESSURE,
INC., BAYER HEATHCARE
PHARMACEUTICALS,INC., and
BAYERA.G,,

N N N N N N N N N N N N N

Defendants.

MEMORANDUM AND ORDER

Yandle, District Judge:

This madter is before the Court sua spontefor its evaluation ofsubpd mater
jurisdiction. SeeFoster v.Hill, 497 F.3d 69569697 (7h Cir. 2007)("it is theresponsibility of
acourtto make an independent evaltian of whether subgd mater juiisdiction existsin every
case”). For the following easons, this case is REMANDED to the Circuit Court of the
Third Judicid Circuit, Madison County,llinois.

Background

This Court previouslyremanded this case sua spont®n October 12, 208 (SeeRios v.
Bayer Corp, No. 16CV-1010-3MY -RJD, 2016 WL 5929246, at *ZS.D. lll. Oct. 12, 2016).1
Defendants haveow removedthe case for a second time, assertingttatrecent U.S. Supre

Court ceasion in Bristol-Mye's Squibb Co. v. Super Court of California, San Frarmisco

! Defendantsinsuccessfullgppealedthe Court's remath SeeRiosv. Bayer Corp., No.16-3896 (h Cir.).
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County 137S. Ct. 1773 (20%) (“BMS') and a @dsion denying remandn Jordan v Baye
Corp., No. 4:17-cv-00865cE], 2017 WL 3006993 (B. Mo. July 14, 2017) support re
removal. Specifically, Defendants urge the Court to follow the Eastestnidd of Missouri
and other district courts by conducting a personal jurisdiction analysis whenotiisalzarly
lacks subject matter jurisdictiorBecause completatizenshipdiversity is still lacking on the
face of the Complint, the Court once again declines Defendants’ recfuest.

Discussion

Plantiffs are 95 individugs who are dtizens of 27 dferent states and théistrict of
Columbia Poc. 1-1, M 296). Defendant Baye Corpaation is acitizen of Indiana and
Pennsivania; Defendant Bayer ddithcare LLC is a citizen of Delaware, New eiey
Pennsivania, Germany, anthe Nethedands; Cefendant BayerEssue, Inc.is a citizen of
Delaware and Ne Jersey; and Diendant Bayer lddthcare Pharmaceutds, Inc. is a atizenof
Delaware and Ne Jersey (Doc. 1-1).

Plantiffs filed this adion in the Circuit Court d the Thrd Judicial Cicuit, Madison
County, llinois, se&king damages against f2adantsarising out of degedinjuries sustined
as aresult of the implantation anduse of Esste —a nedicd device deignedto be aform of
pemanentfemde birth control. Déendantsremoved theadion to this Court a&serting diversity
citizenship juisdiction pusuant to 28 U.S.C § 1332 andfederal question jurisditon pusuant
to 28 U.S.C. § 1331 (Doc. 1).

A civil action mg be removed to fedefacourt if the distrid cout has origind
jurisdiction. 28U.S.C § 1441. Cous have orignal jurisdiction of dvil adionsif there is

complde diversity betwe@é the parties ad the amount in controwersy exceds $75,000,

2 Plaintiffs’ First Amended Complaint (Doc. 11) was filed without leavecofirt and is hereb$TRICKEN.
Accordingly, the Court’s analysis below is based on the original GinigDoc. 11).
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exdusive of interest and costs. Compe diversity meansthat “none of the arties on éher
side of the litigaion may be a atizen of thestate of which a @ity on the other sidas a
citizen.” Howdl v. Tribune Enertainment Co.106 F.3d 215, 217 (7th Cir. 199{@itations
omitted). Theremo\al statute is construed arowly and aly doubtsregardingjurisdiction are

resolvedin favor of remand. Doe v. Allied-Signal, Inc.985 F.2d 908, 911 (7th Cir. 1993)t

the distict court ks subgd matter jurisdiction, the adion must beremandedto state court
pursuant to 28 U.S.C. §1447c). Theburden of stablishingfedera jurisdiction falls on the
party seeking removalld.

In this case, Plaintiff’'s Complaint alleges thabefendantsare dtizensof Delaware,
Indiang New Jersey, Penndyania Gemany and the Nherlands, and that@sne of the
plaintiffs are dso citizens of Indiana, New drsey and PennsylvaniaThus, complde diversity
does not eist on theface of the Compliat. In their Notice of Removal, &endantsstate that
this Court nongheless has diersity jurisdidion because the out-offate Plantiffs’ clams were
either fraudulently joined or procedurally misjoired, and thus the non-éise Plantiffs’
citizenship should be ignad for puposes of detmining jurisdiction. But becausetiis clear
from theface of the Complainthat diversity jurisdiction is lacking, the Court reed not first
detemmine the exstence of prsonaljurisdiction, and once again opts not to do so in this case.
See Ruhrga&G v. Maratha Oil Co, 526U.S. 574, 587-88, 119 (563, 143 L.Ed.2d 760
(1999) 6tating that if subpd- madter jurisdiction involves “no arduous inquiry,then “both
expedition and sensitiyitto state couts' coequalstature should impel the fedaa court to
dispose of thatssuefirst’); Anglin v. BristoFMyers Squibb Cq. 2012 WL 1268143, at *4
(S.D. lll. 2012); Lamlert v. Wal-Mart Stores, Inc2015 WL 264817, at *3 (B. lll. 2015).

Defendants &0 seekto invoke federd question jurisdiction pursuant to 28 U.S.C. §



1331, a<rting that Plaintffs’ clams depend on theesolution of a substantiadisputedfederd
guestion and the e&rase of jurisdiction will not disupt the balance beten federal andtate
jurisdiction adopted by Comgss. Pussuant to 28 U.S.C. § 1331,federal district cous
may asseit jurisdiction over casesirising uncer the Castitution,laws, or tredies of theUnited
States.Under “thewell-pleaded complaint doctringé federd question jurisdiction is present
where the face of the complaint lkeges a violaon of federal lav. Catapillar Inc. v.
Williams, 482 U .S. 386, 392 (1987).

To estdlish federd question jurisdiction in this case, Defendants musshoweither. (1)
that afederd statute grants the courtjurisdiction; or (2) that there is common lav jurisdiction to
a “uniquely federal irdrest,” which would be frustrated by the“applicaion of state law.”
Northrop Corp. v AIL Systems,Inc., 959 E2d 1424, 142627 (7th Cir 1999. In Merrell Dow
Pharmeceuticals Inc. v. Thompsor78 U.S. 804, 106 S.C 3229, 92 L.Ed.2d 650 (1986),
the plantiff alleged that ing&tion of a drug manufacted by the defendant resulted in birth
defeds, claming in part that the drug wasmislkranded” in violation of the Food, Drug, and
Cosmeic Act (FDCA). Id. at 805. The Supgreme Court foundthat the kbding claims belonged
in state cout, notingthat “the mere presence of tederd issuein a state cause ofadion does
not automacdly confer federal-qustion jurisdiction.” Id. at 813. In doingso, theCourt
hdd that even thouglfiederd law would haveto apply in resolving thecase, theisswes did not
suficiently implicae important federal interests since the FDCA provides néederd cause
of adion. Id. at 814.

Similarly here, while Plantiffs allege hat Defendants’ conduct violatethe FDCA and
consideréion of federa regulations mg indeed be involvedin the disposition othis adion,

those facts alone are insuficient to crede federal qustion jurisdiction. See Lancaster v.



Asgellas Pharma, Inc., No. 08-cv-0133-MJR, 2008 WL 4378441, at *4.0dSIll. 2008)
(noting ‘the nere fad that a state court mg have to reference federal regulationsin
deemining the outmome of a clam is not suficient by itself to crede a substantiafederal
guestion); Wagner v. Wéconsin AutoTitle Loans, Inc.,584 F.Supp.2d 1123, 112&.D. Wis.
2008) (incorpeetion of fedada reguldion thoughstate sttute insdficient to create dispuéd
issue offederd law where dleged condug¢ if true, would indisputapl violate federd
statute) Fuller v. BNSFRy. Co.,472 F.Supp.2d 1088, 1094.5 Ill. 2007) (regaing federal
guestionjurisdiction where plantiff's complaint ¢ted a “a londederd reguldion as an elenrd
of astate-lawtort clam”); Orbitz, LLC v. Worldspan, L.P425 F.Supp.2d 929N(D. Ill. 2006)
(dedining to execise fedea question juisdiction where phkintiffs’ clam unde the lllinois
Consume Fraud and 2ceotive BusinssPradices Act dleged violéion of federal regulations
but resolution of claimturned on showig of deceptive conduct).

This Court ldks subgect mdter jurisdiction over this mater. Accordingly, pusuant to
28 U.S.C. 8§ 144ft), this case iREMANDED back to the Crcuit Court for the Third
Judicial Crcuit, Madison County, llinois. All pending motions are terminated 00T

and he Clerk of Courtis DIRECTED to close thiscase.

IT ISSO ORDERED.

DATED: August 22,2017
g/ Staci M. Yandle
STACI M. YANDLE
United States District Judge




