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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

EUGENE HORTON, # C-01581,
Plaintiff,

VS. Case No. 17-cv-802-SMY
LOUISSHICKER,*
VIPIN SHAH,
CHRISTINE BROWN,
JOHN BALDWIN,
SALVADORE GODINEZ,
and WARDEN JAIMET,

N N N N N N N N N N N N N N

Defendants.

MEMORANDUM AND ORDER

YANDLE, District Judge:

This matter is before the Court for consideration of Plaintiffslotion for
Reconsiderationf Imminent Danger of Serious Physical Injury Exception” (Doc. 3'8dfilune
29, 2018. For the reasons explained below, Maogion is DENIED and this case shall be
dismissedwith prejudice.

Because Plaintiff has accumulated more tBafstrikes” by having previous lawsuits
dismissed as frivolous, malicious, or for failure to state a claim, he is notl@ligiproceedn
forma pauperis (“IFP”) in this caseunless he demonstrates that he was under imminent danger of
serious physical injury at the time suit was filédocs. 33, 35)28 U.S.C. 81915(g);see also
Ciarpaglini v. Saini, 352 F.3d 328, 330 (7th Cir. 2003) (“‘the harm must be imminent or

occurrng at the time the complaint is filed”)On April 30, 2018, this Court concluded that

! This case was originally captioned Bsgene Horton v. Kimberly Butler, et al., based on the original
Complaint. The Second Amended Complaint omitted Butler as a, jpartyell as many other ongl
Defendants (Doc. 36, pp. 1-2).
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Plaintiff had failed to overcome the imminent danger hurdle, either at the time hthidezhse

in January 2017, or when he filed his First Amended Complaint (Doc. 9) on April 20, 2017.
(Doc. 33). As a resultPlaintiff was ordered tpre-pay the $400.00 filing feby May 21, 2018

in order to proceed with the case. (Doc. 33). He wasaalgisedthat he would be required to

file a Seond Amended Complaint, but onfyhe firstpaid the full filing fee.

Plaintiff requested, and was granted, an extension of time to July 5i®pa the filing
fee. (Doc. 35). The Court also ordered him to file a Second Amended Complaint by July 5
2018,if he also paid the filing fee. Plaintiff wasrned that if he failed to pay the $400.00 fee in
full, this case would be dismissed. (Docs. 33, 35).

To date, Plaintiff has made no paynsetdward the $400.00 filing fee in this case.
Instead, he filed his Second Amended Complaint (Doc.aB@l) soon thereafter filed the instant
motion, requestinghat theCourt to reconsider the denial of IFP status. (Doc. 37). He asserts
that the Second Amended Complaint “clearly show[s] a merifalaleclaim of imminent danger
of serious physical injury.” (Doc. 37, p. 1).

The district court has thability to reconsider nofinal orders, both as an exercise of its
own discretionand pursuant té-ederalRule of Civil Procedures4(b). See Terry v. Spencer,

888 F.3d 890, 893 (7th Cir. 2018)iaz v. Indian Head Inc., 686 F.2d 558, 5683 (7th Cir.
1982)(court may,sua sponte or onmotion, correct clear errors of fact or law in an interlocutory
order) In that vein and iorder to evalate Plaintiff's contentionthat he has overcome the-3
strike bar, the Court will examine the Second Amended Complaint.

The Second Amended Complaint (Doc. 36)

The Second Amended Complaiomitsvirtually all the originallynamedDefendants and

names several new partieSpecifically, itlists asDefendants Louis Shicker, a medical official



with the lllinois Department of Corrections (“IDOC”); Dr. Shah (physiciarPackneyville
Correctional Center); Christine Brown (Pinkneyville Healthcare Adminishalohn Baldwin
and Salvadore Godinez (current and former IDOC Directaspectively, and Pinckneyville
Warden Jaimet. (Doc. 36, pp2)-

Plaintiff makes the following allegations in the Second Amended Complaimn June
8, 2016to the present, he has been incarcerated at Pinkneyville. (Doc. 36, RlaBitiff was
previouslyincarcerated at the meclosed Tamms Supermax Correctional Center for over 12
years. He claims th&@efendant€sodinez, Baldwin, Shah, Shicker, and Brown have subjected
the class of former Tamms inmates to delays and denial of medical treatment feetioeis
physical and rantal injuries caused or aggravated by their {@mrgn confinement in isolation at
Tamms. Id. These Defendants knew that Plaintiths sufferedrom hypertensiona hernia,
memory lossandmilitary-related PTSDboth before and aftére was noved to Pinckneyville in
June 2016. Theglsoknew that delays in providing medical care to Plaintiff would aggravate or
prolong his existing injuries, and that deprivihgn assistance to prepare and file timely
grievances would prevent him from accessing the courts. (Doc. 36,7pp. 6-

Plaintiff concludes thabefore and after June 201&l] nameddefendantsreated the
conditions that cause him to be depriveddical care and reasonable safbtyinadequate and
delayed medical treatment and obstruction of his access to the grievanae aydtéhe courts,
or knew about these wrongs and did nothing to #tem (Doc. 36, p. 7).As a result, Plaintiff
“suffered daily and constant hernia pain, frequent daily uncontrolled and painful lif¢ethrey
hypertension, and was diagnosed with depression in 200Id8.” He further claims that each
defendant took these actions “in retaliation for Plaintiff being in the gmesumably of former

Tamms inmates], under accusation of marijuana abusk.Finally, Plaintiff asserts that he is



under imminent danger of serious physical injuiy. He seeks unspecified injunctive relief and
money damages. (Doc. 36, p. 8).
Discussion

As an initial matter, Plaintiff's allegatiothat he was denied access to the grievance
process or to the courts in no way places hinmiminent danger of serious physical injury. The
remaining allegations abourlaintiffs medical conditions are too general and conclusory to
establish that he was in imminent danger of serious physical injury duringléwant time
period of January 2017 to approximately April 201Ske Ashcroft v. Igbal, 556 U.S. 662, 678
(2009) (Complaint must plead sufficient factual content to state a plaukibte;Bell Atlantic
Corp. v. Twombly, 550 U.S. 544, 570 (2007rooks v. Ross, 578 F.3d 574, 581 (7th Cir. 2009)
(conclusory legal statements are insufficient to state a clgmply put,Plaintiff's conclusory
claim that he is in imminent danger, unsupported by factual allegations, is not ewough t
overcome the -3trike bar.

This Court recruited counsel for Plaintiff in August 2017. (Doc. 21). Plain@dsnsel
ably and exhaustively reviewed Plaintiff's voluminous medical recovils the help of a
consulting expert, andiscussed the claimwith Plaintiff. At the conclusion ohis detailed
review, Counsel reported to the Court that he would netdit amended complaint on Plaintiff’s
behalf under the imminent danger exception for the medical conditions included in the original
Complaint. Those conditions included the hypertension, memory hessja, and PTSD
described by Plaintiff in hipro se Second Amended Complain{Docs. 31, 36). Based on this
report and Plaintiff's First Amended Complaint, the Court concluded that Plaintffnb&
established that he faced imminent danger of serious physical injury at thédifiled this

action or when he submitted the First Amended Complaint. (Doc. 33).



Nothing in the Second Amended Complaimdicatesthat the Court erred in denying IFP
status to Plaintiff. Instead, the Second Amended Complaint, like Plaintiffierepleadings,
fails to set forth facts demonstrating that Plaintiff wi@smminent danger of serious physical
injury at any time, with regard to his hypertension, memory loss, PTSD, or hernia.

The Court notedlaintiff's Counsel did point out that in October 2017, Plaintiff told
prison officials that he was having hernia pain, and soughtcaleditention. Hehad been
diagnosed wittlthe herniasome time prior to his June 2016 transfer to Pinckneyville. (Doc. 31,
p. 3). As of April 2018, Plaintiff had not yet been seen by a doctdnisohernia Hefiled a
grievance on April 11, 2018ld. As of the timeCounsel filed his report, Plaintiff had not yet
exhausted the grievance procedure with reference to the alleged delay or lack of thee f
hernia symptoms. (Doc. 31, pp. 3-4).

Counsel correty observed that any claim Plaintiff might have for deliberate indifference
to the hernia condition in 2018 could not be broughthis casebecause the unfinished
grievance process would lesmldismissal Instead Plaintiff would have to bringheclaim in a
new action, filed after he exhausted the grievance procé&3s course,Plaintiff would be
required toeither pay the filing fee mdemonstrate imminent danger of serious physical injury
before he coulgursue the new claim.

The same would be trueith respect tdPlaintiff's deliberate indifference claim based on
depression, which wasdlegedlydiagnosed in 2018, much later thae filing date of this action.
That claim would alstnave to be brought in a new actibacauseét had not yet arisen, let alone
gone through the administrative grievance psseéen thiscasewas filed in January 2017.

Having reconsidered the question of imminent darngelight of Plaintiff's Second

Amended Complaint and the instant motion, the Court concludas Plaintiff has not



demongtated that he was under imminent danger of serious physical injury at the timgitns a
was filed in January 2017, or at the time he filed his First Amended Complaint. Then@surt
thereforecorrect in denying Plaintiff's motion for leave to proc¢ER.

Disposition

IT IS THEREFORE ORDERED that the Motion for Reconsideration of Imminent
Danger of Serious Physical Injury Exception (Doc. 3DENIED.

IT ISFURTHER ORDERED that, because Plaintiff has failed to pay the $400.00 filing
fee as previously ordered, this cas®ISMISSED with preudice, for failure to comply with
an Order of this CourtFeD. R.Civ. P.41(b). See generally Ladien v. Astrachan, 128 F.3d 1051
(7th Cir. 1997%; Johnson v. Kamminga, 34 F.3d 466 (7th Cir. 1994) ucien v. Breweur, 9 F.3d
26, 29 (7th Cir. 1993)d{smissal for failure to prosecute is presumptively with prejydice

This dismissal shall not count as a “strike” under 28 U.S.C. § 1915(Q).

Plaintiff's obligation to pay the filing fee for this action was incuregdthe time the
action wasfiled, thus the filing fee of $400.0€emains due and payableSee 28 U.S.C.

§ 1915(b)(1)Lucien v. Jockisch, 133 F.3d 464, 467 (7th Cir. 1998).

To that end, the agency having custody of the PlaintifDiRECTED to remit the
$400.00 filing fee from his prison trust fund account if such funds are available. If haatoes
have $400.00 in his account, the agency must send an initial pagim26% of the current
balance or the average balance during the past six months, whichever amount ris highe
Thereatfter, Plaintiff shall make monthly payments of 20% of the preceding montbraeinc
credited to Plaintiff's prison trust fund account until the $400.00 filing fee is paidlinTThe
agency having custody of Plaintiff sh&tirward these payments from the Plaintiff's trust fund

account to the Clerk of this Court each time the Plaintiff's account exceeds $10.00heauntil t



$400.00 fee is paid. Payments shall be mailed to: Clerk of the Court, United Sitsteg
Court for he Southern District of lllinois, 750 Missouri Ave., East St. Louis, Illinois 62202. The
Clerk isDIRECTED to mail a copy of this order to the Trust Fund Officethat Pinckneyville
Correctional Centempon entry of this Order.

The Clerk shalCLOSE THIS CASE and enter judgment accordingly.

If Plaintiff wishes to appeal the dismissal of this case, his notice of appeal milstibe
with this Court within thirty days of the entry of judgmenEep. R. Apr. P. 4(a)(D(A). If
Plaintiff does choose to appeal, he will be liable for the $505.00 appellate filingeegective
of the outcome of the appealee FeED. R. APP. P. 3(e); 28 U.S.C. § 1915(e)(2mmons v.
Gerlinger, 547 F.3d 724, 7286 (7th Cir. 2008)Joan v. Lesza, 181 F.3d 857, 8589 (7th Ci.
1999); Lucien v. Jockisch, 133 F.3d 464, 467 (7th Cir. 1998). Moreover, because Plaintiff has
“struck out” and has not shown that he is in imminent danger of serious physical injgry, thi
Court will not grant him permission to proceadforma pauperis on appeal. Finally, if the
appeal is found to be nonmeritorious, Plaintiff may also incur another “strike.” A proger a
timely motion filed pursuartb Federal Rule of Civil Procedui®(e)may toll the 3eday appeal
deadline. FED. R. APP. P.4(a)@). A Rule 59(e) motiomust be filed no more than twergyght
(28) days after the entry of the judgment, and this@Bdeadline cannot be extended

IT 1SSO ORDERED.

DATED: July 18, 2018

s/ STACI M. YANDLE
United States District Judge




