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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

DENNIS THOMPSON,
No. B-67474,

Plaintiff,
VS. Case No. 17-cv—843SMY
MISTY THOMPSON,
NURSE TRIPP,
JANE DOE,
C/O HOFFMAN
JACQUELINE LASHBROOK, JOHN

TROST, and
BRETT MILLER,

N N N N N N N N N N

Defendants.
MEMORANDUM AND ORDER

YANDLE, District Judge:

Plaintiff Dennis Thompson,ranmateat Menard Correctional Center (“Menard”), brings
this action for deprivations of his constitutional rights pursuant to 42 U.S1883 Plaintiff
claims that officials aMenard(1) were deliberately indifferent to his serious medical condition
(degeneratig joint/disc diseaseand associated symptojns2) retaliated against him for
engaging in protected activity (filing lawsuits and grievances); (3) subjdéuie to cruel and
unusual punishment; and (4) engaged in improper conduct in relation to a sdtdgneement
in another civil rights lawsuit. In connection with his claims, Plaintiff ddesty Thompson (a
nurse); Nurse Tripp (a nurse); Jane Doe (a nurse); C/O Hoffman (a correciftoet);
Jacqueline Ladirook (Menard’'s warden); and John Trospfgsician) Plaintiff seeks monetary
compensation and injunctive relief.

This case is now before the Court for a preliminary review ofSeeondAmended

Complaint Doc. 11) pursuant to 28 U.S.C. 8§ 1915A, which provides:
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(a) Screening— The court shall review, before docketing, if feasible or, in any
event, as soon as practicable after docketing, a complaint in a civil actighich a
prisoner seeks redress from a governmental entity or officer or eraplofea
governmental entity.

(b) Grounds for Dismissal — On review, the court shall identify
cognizable claims or dismiss the complaint, or any portion of the complaint, if the
complaint—

(2) is frivolous, malicious, or fails to state a claim on which
relief may be granted; or

(2) seekamonetary relief from a defendant who is immune
from such relief.

An action or claim is frivolous if “it lacks an arguable basis either in law oadh”f
Neitzke v. Williams490 U.S. 319, 325 (1989). Frivolousness is an objective standard that refers
to a claim that any reasonable person would find meritlessy. Clinton209 F.3d 1025, 1026
27 (7th Cir. 2000). An action fails to state a claim upon which relief can be grarnteldéfsi not
plead “enough facts to state a claim to relief that isgptde on its face.Bell Atlantic Corp. v.
Twombly 550 U.S. 544, 570 (2007). The claim of entitlement to relief must cross “the line
between possibility and plausibilityld. at 557. At this juncture, the factual allegations of the
pro secomplaint argo be liberally construed&ee Rodriguez v. Plymouth Ambulance S&i7
F.3d 816, 821 (7th Cir. 2009).

Procedural Background and Pending Motions

Plaintiff filed his original Complaint (Doc. 1) on August 7, 2017. Before the Court could
complete goreliminary review of the originaComplaint, Plaintiff filed aMotion for Leave to
File an Amended Complaint (Doc-Z, accompanied by an amended complaint (Doc. 5)aand
Motion to Stay the Court’s Merit Revie(fdoc. 7) Thereafter, Plaintiff filed a Madn for Leave
to File a Second Amended Complaint. (Doc. 9).

On October 30, 2017, the Court granted the Motion for Leave to File a Second Amended

Complaint. (Doc. 10).



Accordingly, the Court DENIES Plaintiff’ previous Motion to Amend (Doc-Z and
Motion to Stay (Doc. 7) as MOOT. The Court proceeds with a merits review ofetten®
Amended Complaint. (Doc. 11).

THE SECOND AMENDED COMPLAINT

Background

Plaintiff has been diagnosed as being morbidly obese (weighing over 300spamald
having degenerative joint/disc disease (“DJD”) in his shoulders, knees, hip amdithdemgth
of his spine. (Doc. 11p. 7, 19; Docll-1, pp. 25). He has a narrowing of the spinal disc at L3
4, L45 and L5s1.1d. The DJD in Plaintiff's right hip is particularly severe, involving hip
dysplasia with a marked decrease in range of mation.

Plaintiff has previously filed civil rights lawsuits and/or grievances agastesf at
Menard including DefendantsTrost, Tipp and Thompson. (Doc. 1pp. 12, 15-1619, 22)*
The lawsuits and/or grievances have involved, among other things, claims rel&iaihtiff's
obesity.ld. According to the Second Amended Complaattleast one lawsuit has resulted in an
agreement to have Plaintiff exercise as much as possible in order to lose \iz@mghL1(p. 19).
One of Plaintiff's earlier filed civil rights actions is still pendirig the Southern District of
lllinois. See fiompson v. lllinois Department of Corrections et &15cv-850NJR-DGW
(hereinafter, Thompson v. IDOQ.

February 29, 2016 — Thompson Refuses to Provide Ibuprofen
Because of his severe DJD, Plaintiff takes-arftammatory medication (ibuprofen) on a

regular basis.§oc. 11, p. 12). At times, HCU employees are unable to refill Plaintiff's ibuprofe

! The Court located the following previously filed actions: Thpmpson v. Nwaobasi et,&8:12-cv-770-MJIR-PMF
(judgment entered and case closed on August 23, 2016, Docs. 213 and ZIAdn{Rson v. Tourville et aB;13
cv-333NJR-DGW (judgment atered and case closed on March 30, 2015, Docs. 151 and 152); ahdrt§)son v.
lllinois Department of Corrections et aB;15cv-850-NJR-DGW (pending).



in a timely mannerld. In the past, medical staff would simply pide Plaintiff with a small
number of ibuprofen pills from the medical stock supply to hold Plaintiff over until hi$ refil
arrived. However, after Plaintiff filed one or more lawsuits, things chanded.

On February 29, 2016, Plaintiff’'s medical apgoient with Trost was cancelleld. As a
result, Plaintiff did not receive his ibuprofen refilld. Plaintiff told Thompson he was out of
ibuprofen and was in extreme paid. As he had in the past, Plaintiff requested ibuprofen from
the medical stock sply. Id. Thompson told Plaintiffthat his appointment was cancelled
because “people like you” keep filing lawsuits and Trost has to appear for depositiddise
then said, Tell me why | should go out of my way to give you anything when Dr. Troskes li
the third medical staff member you have sued...I'm not giving you nothldgAs a result,
Plaintiff was without ibuprofen for several days avak in extreme paird.

Harassment by Thompson

Thompson regularly harassed Plaintiff from February 20186 she leftheremployment
with Menard. (Doc. 1, p. 14). She would say things like “that’s the fat ass who filed a law suit
because he ate like a hog and gained weight. He states it's ourlthuri one occasion, when
Plaintiff was waiting for a madal appointment, he asked if he could be seen sooner rather than
later. Id. Thompson intervened stating “no, no, no that's the one I've been telling you about.
He’s suing the medical director Trost because he ate like a hog and gdd.f&risoners and
Menard employees laughed in resporide.Thompson also said “I'll knock his fat ass out he
can't barely stand any way with his hip and fat ass belly. | can take one finger antimpusnd
he’ll tilt over and be stuck on his back like a turtliel” An officer then yelled, “I've fallen and |

can't get up.’ld.



In addition, Thompsonregularly woke Plaintiff early in the morning and any time he was
napping. (Doc. 1, p. 155he would wake him with taunts regarding his weight (telling him to
get his “fat ass” up) and by referencing his lawsuits (“you say you wanséoweight and we
not doing our JOB — get up, get up, am | doing my job nold?).

November and December 26+ Delay and/or Denial of Medical Care

In approximately November 2016, the DJD in Plaintiff’'s spine and right hip worsened.
(Doc. 11,p. 7).He experienced a severe arthritic flair up and submitted two separate sick call
requestslid. Both requests went unanswertl.By December 2016, Plaintiff was experiencing
continuous severe muscle spasms in his pelvic/hip area down to his thigh anlil kHedad
fluid buildup (edema) in his waist, was in severe pain and was unable to dostoowels and
bladder.ld. He defecated and urinatexh himself, his bedding and the floor of his ckll Even
when Plaintiff was able to reach the toilet in his cell, the severe muscle comsagtald cause
him to defecate and/or urinate on himsd@oc. 11,pp. 78). The muscle spasms and pain
prevented Plaintiff from cleaning up after himséboc. 11,p. 8). He sometimes fell on the
concrete floor while trying to clean, causing further injudy.

In the first week of December 2016, Plaintiff told Thompson, Tripp and Janaiag
his worsening condition(Doc. 11,p. 7). He “thoroughly explained” his symptoms to each
defendantand showed them medical paperwork confirming his medical condition. (Dopp11,
7-8). These individuals had priornkwledge of Plaintiffsmedical condition because they
attendedsome of his medicappointments(Doc. 11,p. 8). Plaintiff also explained that he had
no pain medication because his ibuprofen refills were late and that he had been shiesieis
and meals due to his conditiold. Plaintiff indicatedthat his sick call requests had gone

unanswered and asked Thompson, Tripp and Jan¢éo@@amsport him to the HCU for a medical



emergencyld. Jane Doe told Plaintiff she only directed “walk in” escorts to the HCU if a
prisoner is having chest pains. (Doc. £19). Plaintiff asked Jane Doe to submit an emergency
sick call onhis behalfld. She refused because Plaintiff was not having chest pdirshe also
refused to give Plaintiff pain medicatidd.

At one point, an officer asked Thompson to examine Plaintiff because he believed
Plaintiff was experiencing a meadl emergency. (Doc. 1, p. 7). Thompson refused to help
Plaintiff. She toldhim, “you know I'm not doing that for you ...you need to think about these
things before you start suing the very people you need to give you treatmentligsiheciaay
you're breaking down.” (Doc. 11, p. 9). She declined to give Plaintiff pain medication and turned
to the officer that called her down and sdldwish you had told me it was this fucker who be
suing everybody was the prisoner in distress before | walked dowrsthisscell...that’s all his
fat ass does is sit around and file grievances and suits on the staff I'mringtrgm shit.”1d.

When Plaintiff asked Tripp for help, she told him the HCU employees were having a
series of Christmas parties and were only taking a few sick calls. (D@. 9). She refused to
direct security staff to escort him to the HCU and would not accept a siclegadst fromhim.

Id. She did gree to bring Plaintiff pain medication later in the dil. However, whenshe
returned, she had forgotten the medication and told Plaintiff she was too tired tomotier a
trip. (Doc. 11,p. 10). Plaintiffmade a critical comment regarding the Chrigrparties andbold
Tripp shewas his last hope because the other nurses wereeflsing to help himld. Tripp
responded, “I did not tell you to file those lawsuits or to insult me just now, did kertsée
suits you filed are coming back to bite you in the ass huh.” (Doc. 1, p. 10). She therysaid, “
need to stop with the grievances and lawsuits because | or no one else is eyv&r eip you.”

Id.



Plaintiff remained in this condition, suffering without medical treatmentworor three
weeks (Doc. 11,pp. 1612). On December 9, 2016, on his way to the showers (Plaintiff had not
showered in thregveeks), Plaintiff collapsedDpc. 11,p. 10). The gallery officer called for
assistance and told his sergeant that Plain&tf been seeking trea¢nt for two weeks.oc.

11, pp. 1611). He said, “medical is taking it to[o] far now whether he has filed suits or not.”
(Doc. 11, p. 11). The sergeant then radioed for a wheel tthair.

Nurse Tripp eventually arrived on the scelde She did not examine Plaintiff or ask him
any questiondd. Instead, she told security staff “he crapped on himself. I'm not touching him.”
Id. Other prisoners helped Plaintiff into the wheelchair and security staélad®@laintiff to the
HCU. Id. A nurse practitioner treated Plaintifid. The nurse practitioner and other medical staff
cleaned feces and urine off of Plaintitf. He was treated with muscle relaxants and hot towels.
Id. The nurse practitioner expressed surprise when she learned Plaadifbeen denied
treatment fortwo or threeweeks.ld. She indicated that his medical records “speak volumes,”
that his symptoms are consistent with his diagnosed conditions and that he could not be faking
the symptoms. (Doc. 1lpp. 10611). After Plaintif was stabilized, the nurse practitioner
scheduled a follovup appointment with Trost. (Doc. 14, 12).Due to the severity of Plaintiff's
condition, she issued additional medical authorizations regarding Plaingifsas well as
shower and meal timauthorizations.ld. She also provided Plaintiff with a smonth
prescription for muscle relaxants (Robaxin) and pain medication (Ultldm).

June 2017 to the PresentHipp’s Refusal to Dispense Neurontin as Prescribed

Plaintiff has been prescribed the drug Neurontin, to be taken three times a day. (Doc. 11,
p. 16). If he doesn'take the drug as prescribed, it is not effecawel he isn severe painld.

Unlike lbuprofen, Plaintiff is not allowed to keep Neurontinhis cell.ld. Instead, it must be



delivered by medical personnat neededOn or about June 8, 2017, Tripp began refusing to
provide Plaintiff with his Neurontin prescription (with a single exception). Whentit
confronted Tripp about repeated incidents of forgetting his Neurontin prescriptionatdue“st
didn’t forget. | told you about writing grievances and you didn’t stgou actually wrote more
grievances. If | have it my way you will never get your medicatidc. Because of Tripp’s
conduct Plaintiff hasbeen missing doses of Neurontih.
Medical Treatment from Trost
Dr. Trost referred Plaintiff to an outside specialist (Dr. Miller) for a consuitatio
regarding a hip replacement. (Doc. "1, p. Piaintiff saw Dr. Miller on April 8, 2016ld. The
prison did not receive Dr. Miller’s treatment plan until October 20d.6Dr. Miller's treatment
plan included the following recommendations:
e Take 15 mg of Mobic, dalily.
e Physical therapy stretching antbbilization of hips.
Plaintiff is not a very good candidate for any type of because of his weight. troaddi
would be difficult — though not impossible- to recover from such a surgery while
Plaintiff is incarcerated.
e Plaintiff would be seen agaioy Dr. Miller if referred by prison officials. However, if
Plaintiff experienced additional issues he should be seen for follow-up.
(Doc. 11,pp. 1718; Doc. 11-1, pp. 35). After Dr. Trost reviewed the treatment plan,rhade
the following statement
What the hell does he mean while you are incarcerated. You have a life sentence,
let me tell you flat out you have severe hip disease coupled with hip dgsplasi
You can barely walk. Physical exercise therapy would only help youwuifhyal
mild or moderatedDJD in terms of stabilizing your hip and hopefully preventing
your DJD from advancing to severe. You need replacement surgery. With your
size it's not going to be long before your hip starts slipping, catching and

spasming and you have not felt that kfdpain yet...You'll start to shift more
weight to your left side where you also have DJD in your hip and knee which will



cause you to need both of your hips to be replaced. The records | supplied Dr.

Miller demonstrates you recently had edema so severgdhatcalf all the way

down to your toes were so swollen that you could not even tie up your shoes.

Thompson, I'm not ordering physical therapy for you.

(Doc. 11, p. 18).

Trostdid not refer Plaintiff for physical therap{Doc. 11,pp. 1819). Plaintff believes
that physical therapy would have lessened his pain and would have helped him to lose weight.
(Doc. 11,p. 19).His condition has deteriorated as a result of the lack of physical thdchpy.
Plaintiff has experienced “slipping, catching, angygag.” Id. This is causing severe paial.
Plaintiff has also fallen due to the issues with his lipPlaintiff is experiencing severe spasms
and, as a result, has urinated and defecated on hitaself.

In January 2017 after his emergency visit to the HCU, Plaintiff saw Trost for a follow
up visit. Id. Plaintiff explained his deteriorating conditidil. Trost responded,Y'es, | know. |
told you this would happenld. Plaintiff asked Trost why he failed to refer Pld#infior physical
therapy, seek a second opinion or send Plaintiff back to Dr. Miller. (Dop.120). Trost
indicatedthathe did not want to look like a “buffoon” by sending Plaintiff back to Dr. Miller too
soon.ld. He stated thahe would send Plaintiff back to Dr. Miller in April 201&t the one year
mark. Id. Plaintiff complained that he would have to suffer while waiting for the rdfdda
Trost told Plaintiff that he should blame Dr. Millédl.

At the same visit, Trostssued a medical lay directive, prohibiting Plaintiff from
leaving his cell unless summoned by medical staff. (Docphl1922). Plaintiff complained

that was the equivalent of placing him in disciplinary segregati®moc( 11,p. 22). Trost

2 The Second Amende@omplaint states that the folleup visit was in January 2016. (Doc. p1,19). However, it
appears the followp visit was actually in January 2017. Plaintiff indicates thatfollow-up visit was after his
emergency trip to the HCU, which was in December 2016. (Dogpi112, 19). Additionally, Plaintiff could not
have had dollow-up visit regarding the specialist’s treatment plan in January 2015did not see the specialist
until April 2016.



resporled, “yeah[,] | know[.] [Y]ou need to think about these things before you start filing
lawsuits and writing all the grievances you constantly write."Plaintiff also told Trost that
Thompson was retaliating against him for filing lawsuits and grievamtel response, Trost
said, “Yes, | know Thompson. [A]s you can see[,] | have very loyal followéds.Plaintiff
asked Trost about looking into Thompson’s conduattTrostresponded”lI’'m going to just tell
you, the best thing you can do for youfsal this point is to stop writing grievances and filing
lawsuits because even when you think your [sic] winning, your [sic] really laot.”

Trost is no longer employed by Menard. (Doc. A, 2021). After Trostleft Menard, a
new physician submitted a second hip replacement referral for Plaibtf€. L1,p. 20). Dr.
Ritz of Wexford denied that requesd. Instead, in August 2017, Plaintiff was referred for
physical therapy.foc. 11,pp. 2621). When Plaintiff first met with the physical therapist, the
physical therapist asked why Plaintiff’'s physical therapy had beenedkfay over a yearDoc.
11, p. 21). Plaintiff explained that Trost believed physical therapy would not heipti®] Id.
Thephysical therapist disagreed and suggested that Trost should have complied WiilteDs
directives.

Claim Settlement Claim

Plaintiff contends that he entered into a settlement agreement withilfidgdbmpson v.
IDOC. (Doc. 11,p. 23)3 According to Plaintiff, Trost improperly coercédm to settle and/or
breached the settlement agreeméhtPlaintiff contendghat Trost’s conduct in relation to the
settlement agreement was illeddl.

Claim Directed at the Outside SpecialisDr. Miller

% On September 12, 2016, Plaintiff filed a voluntary motion to dismisth prejudice, defendants Trost and
Wexford.See Thompson IDOC, Doc. 89. The motion indicated that a settlement had been reédhEde motion
was granted on September 20, 20%6e Thompson v. IDQ®oc. 91 (granting dismissal of Trost with prejudice
pursuant to Rule 41(a)(2)).

10



Plaintiff contends thaDr. Miller, the outside specialist, delayed forwarding his notes and
treatment plan to prison physicians. (Doc. g, 2324). Plaintiffasserts thatliller’s failure to
send this material in a timely manner worsened Plaintiff's cond{fo@cause it delayed his
treatmentiand amounts to deliberate indifferend2o¢. 11, p. 24).

Discovery Claim Directed at Defendant Hoffman

Plaintiff assertshat he does not intend to pursue any claims against Hoffman. (Doc. 1, p.
15). Insteadhe has named Hoffman as a defend@amntthe purpose of obtaining discovery from
him. Id.

PRELIMINARY DISMISSALS

Dismissal of Claims Directed Against Dr. Miller

Plaintiff attempts to bring a deliberate indifference claim against Dr. Malgrrivate
physicianwho examined Plaintifbn a single occasioim April 2016.To state a claim pursuant
to 42 U.S.C. § 1983, a plaintiff must establish that a person acting under color of state law
violated his constitutional rightSee West v. Atking87 U.S. 42, 49 (1988). Plaintiff cannot
proceed with a federal claim under § 1983 against astair actorAm. Mfrs. Mut. Ins. Co. v.
Sullivan 526 U.S. 40, 50 (1999). The Seventh Circuit has emphasized that “[t]his requirement is
an important statutoryl@ment because it sets the line of demarcation between those matters that
are properly federal and those matters that must be left to the remediese afodtdaw.”
Rodriguez 577 F.3d at 8223 (citingAm. Mfrs. Mut. Ins. C9526 U.S. at 50jackson vMetro.
Edison Co, 419 U.S. 345, 3491 (1974)). WhetheDr. Miller is considered a “state actor” is
thus thekey factorat this stagen determining whether Plaintiff can proceed with an Eighth

Amendment claim against him in federal coRbdriguez577 F.3d at 822-30.

11



The Supreme Court and Seventh Circuit have offered district courts guidance in
determining when nongovernmental health care providers that serve prisoners qustéte as
actors.Rodriguez 577 F.3d at 8229. The focus of the court's analysis is on the particular
function of the medical provider “in the fulfillment of the state's obligation ¢eide health care
to incarcerated persondd. at 825. Under the public function test, district courts must consider
the relationship betweendtstate, the health care provider, and the prisdtheat 826. When a
physician is employed by the state to provide medical services to state pmsatesn for
example, that physician is considered a “state actor” whose conduct is “faithytaibteto the
State.”ld. at 824 (quotingVest 487 U.S. at 54). A contractual relationship between the state and
the health care provider, although not determinative, is “an important factor in ihatgrm
whether the private health care provider has entereditstrelationship with the state and the
prisoner on a voluntary basidd. at 827. If so, the private provider accepts responsibility to
perform duties “in conformity with the Constitutiorid.

In addition, district courts consider the relationship between the provider and #ie.inm
To qualify as a state actor, the physician's relationship with the inmate mustebte ot
attenuatedld. at 828. An “incidental and transitory relationship with the state's penal system”
the prisoner is generally not considered voluntaty.

The Second Amended Complaint includes no allegations suggesting that Drwidsler
“state actor” who is subject to suit under § 1983. Dr. Miller is described an orthopegkos
employed by the Orthopedic Institute of Southern lllinois. (Doc. 9, p. 2; Doc. 11, {##)17
Defendant Dr.Trost referred Plaintiff to Dr. Miller for an outside consultation regarding

Plaintiff's hip condition.Plaintiff mentions nothing about a contractual relationship between Dr.

12



Miller and the state. Further, his relationship with this doctor appearsttartsgtory in nature-
Plaintiff saw Dr. Miller on only one occasion in April 2016. (Doc. 11, pp. 17-24).

Absent allegationgdicatingthat Dr. Miller is a “state actor” for purposes of § 1983, he
is subject to dismissalAccordingly, Dr. Miller and any claims directed against him shall be
DISMISSED from the Complaintvithout prejudice.

Dismissal of Jacqueline Lashbrook in her Individual Capacity

Plaintiff identifies Lashbrook, Menard’s warden, as a defendant in the caption of his
Second Amended Complaint. However, Plaintiff does not direct any claims agasghgirbok
The only allegation involving Lashbrook is that she left employment at Mendrdeturned in
2016 as Menard’s warden. According to the Second Amended Complaint, Lashbrook’s return to
Menard somehow caused Trost to violate his settlement agreementll€getion does not
present a viable constitutional claim as to Lashbrook in her individual capacity.

Accordingly, to the extent that Plaintiff intended to sue Lashbrook in her individual
capacity, the claim iIDISMISSED without prejudice. However, as isset forth below,
Lashbrook shall remain in the actierin her official capacity- for purposes of addressing any
injunctive relief that might be granted and responding to discovery directddraifying Jane
Doe (the unidentified nurse).

Dismissal ofCorrectional Officer Hoffman

Plaintiff identifies Hoffman, a correctional officer, as a defendant incepgion of his
Second Amended Complaint. However, in the body of the Second Amended Conibéantiff
states that he is not asserting any claimsag&loffman. Instead, he has included Hoffman as a
defendant for discovery purposes. In essence, Plaintiff seeks to name Hoffmaaspsndent in

discovery.However, Plaintiff may not proceed against Hoffman as a respondent in discovery

13



because that proceeding is a creature of state court rules and is unkriberfederal rules’
The federal rules provide other mechanisms for obtaining discovery from-panyn After
surviving claims are referred for further review, the Magistrate e widf) set guidelines for
discovery, including discovery from ngoarties such as Hoffman. Accordingly, Hoffman shall
be DISMISSED from this actiorwithout prejudice.

MERITS REVIEW

Based on the allegations of the Second Amended Complain®laintiff's articulatiorof
his claims, the Court finds it convenient to divide pine seaction into the following counts.
Any other claim that is mentioned in tiecond Amended Complaibtit not addressed in this

Order is dismissed without prejudice as inadequately pled undénitrablypleading standard.

Count 1-— Eighth Amendment claim against Jane Doe, Tripp and
Thompson for exhibiting deliberate indifference to
Plaintiff's serious redical condition(DJD and associated
symptoms)n or about December 2016.

Count 2 - Eighth Amendment claim against Thompson for exhibiting
deliberate indifference to Plaintiff's serious medical
condition (DJD and associated symptoms) by refusing to
provide Plaintiff with pain medication on or about February
29, 2016.

Count 3— Eighth Amendment claim against Tripp for exhibiting
deliberate indifference to Plaintiff's serious medical
condition (DJD and associated symptoms) by refusing to
provide Plaintiff with his Neurontin prescription, beginning
on or about June 8, 2017.

Count 4 — Eighth  Amendment claim against Trost for exhibiting
deliberate indifference toPlaintiff's serious medical
condition (DJD and associated symptoms) by failing to
refer Plantiff to physical therapy and/or failing to refer

* « ‘Respondents in discovgrare creatures of a special provision of lllinois law that permits a dfaiotseek no
relief other than the possible provision of information relevant @inplf's underlying substantive claims.”
Wisniewski v. City of Chicagd998 WL 895746, *1 L (N.D.ll.1998).

14



Plaintiff for a second evaluation with the outside specialist
in a timely manner

Count 5— First Amendment retaliation claim against Tripp,
Thompson and Trodor retaliatory conduct in 2016 and
2017 motivated by Plaintiff’s civil lawsuits and grievances.

Count 6 — Eighth Amendment cruel and unusual punishment claim
against Thompson for antagonizing Plaintiff about his
weight and history of filing lawsuits

Count 7 — Claim pertaining to settlement agreement as to Trost.

Count 1- Deliberate Indifference-JaneDoe, Tripp and Thompson (December 2016)

A prisoner who wishes to bring a claim against state officials under the Eighth
Amendment must show thét) he suffered from a sufficiently serious medical condition (i.e., an
objective standard) an@) state officials exhibited deliberate indifference to his medical needs
(i.e., a subjective standardharmer v. Brennan511 U.S. 825, 834 (1994¢Ghapman v. Kliéner,

241 F.3d 842, 845 (7th Cir. 200Here,Plaintiff suffers from DJD in his shoulders, knees, hip
and spine. In December 2016, his condition significantly deteriorated. He was in paiwere
was experiencing spasms andas unable to control his bowel movements and bladder.
Plaintiffs DJD diagnosis and related symptoms qualify as a serious medmuditica See
Norfleet v. Websterd39 F.3d 392 3995 (7th Cir. 2006)Gutierrez v. Petersll1l F.3d 1364,
1373 (7th Cir. 1997)autierrez 111 F.3d at 1372 n.7.

The Second Amended Complaiaiso sufficiently alleges thdDefendantsJane Doe,
Tripp and Thompson acted with deliberate indifference to Plaintiff's conditionehyirny or
delaying medical care. These individuals were aware of Plaintiff's mledindition, observed
Plaintiff's suffering and physical deterioration, but égilto providenim with medical care. As a

result, Plaintiff suffered needlessly for two or three weeks. The Second Ath€odeplaintalso

15



suggests that the decision to deny and/or delay medical care was for anfanmmedical
reasonsAs such, hese degations sufficiently state a claim for deliberate indifferei®a®e Diaz

v. Godinez©93 F. App’x 440 (7th Cir. 2017) (turning a blind eye to readily treatable pain can
constitute deliberate indifferencéerez v. Fenoglio792 F.3d 768, 781 (7th Cir. 2015) (a delay
in treatment may constitute deliberate indifference if it exacerbates the innrgteis or
unnecessarily prolongs his pailgwards v. Snyded78 F.3d 827, 830 (7th Cir. 2007) (failing

to provide adequate, timely care for a nonmedical reason suggests delibeffeie o).

For these reasons, Count 1 shall receive further reviewRsfémdantslane Doe, Tripp
and Thompson.

Count 2— Deliberate Indifference- Thompson (February 29, 2016)

On February 29, 2016, Plaintiff's appointment with Trost was cancellechandas
unable to obtain his ibuprofen reffprescribed to treat the pain associated with Plaintiff's severe
DJD). Plaintiff sought assistance from Thompson, but she refuseteteenefor nonmedical
reasons. As a result, Plaintiff was without his medication for several daysing significant
pain. At this stage in the litigation, these allegations are sufficient to state a claialilb@rate
indifference as to ThompsoB8eeDiaz v. Godinez693 F. App’x 440 (7th Cir. 2017Perez v.
Fenogliq 792 F.3d 768, 78{7th Cir. 2015);Edwards v. Snyded78 F.3d 827, 830 (7th Cir.
2007).

Accordingly, Count Zhall receive further revieas to Thompson.

Count 3—Deliberate Indifference- Tripp (Neurontin Prescriptior)

Plaintiff has been prescribed Neurontin to treat his DJD and associated pain. The

prescription must be taken three times § dad must be taken as prescribed or it loses its

effectiveness (a certain amount of the drug needs to build up in the patietgimn)sinlike

16



ibuprofen, inmates are not allowed to keep a supply of Neurontin in theirRatlser the drug
must be deliveredybstaff as needed.

On or about June 8, 2017, Tripp began refusing to provide Plamitiff his prescribed
medication, causing Plaintiff to suffer in paifripp indicated that she would not be providing
the medication because of Plaintiff's many griexen@.e. for a nonmedical reason)These
allegations are sufficient to state a claim for deliberate indifference B$pfwat this juncture
See Diaz v. Godinep93 F. App’x 440 (7th Cir. 2017Perez v. Fenoglio792 F.3d 768, 782
(7th Cir. 2015)Edwards v. Snyderd78 F.3d 827, 830 (7th Cir. 2007).

Accordingly, Count 3hall receive further review.

Count 4—Deliberate Indifference- Trost

In April 2016, Trostreferred Plaintiff to an outside specialist. The outside specialist
recommended physical therapy. He also indicated that Plaintiff should retuian $econd
evaluation if he experienced additional issues. After receiving the spesiadistmmendations,
Trost refused to refer Plaintiff to physical therapy. Further, whenntiffa condition
significantly deteriorated (resulting in severe pain), Trdslayed contacting thepecialist
because he did not want to “look like a buffoon.”

“Simple differencef opinion among medical personnel or between the inmate and his
prison doctors concerning what is appropriate treatment do not constitute deliberate
indifference.”Edrano v. Smith161 F. App'x 596, 599 (7th Cir. 2006) (citiGl v. Reed 381
F.3d 649, 663 (7th Cir. 2004)). However, a prison doctor’s failure to follow directions issued by
an outside specialist is sufficient to raise an inference of deliberate indierén(citing Gil,

381 F.3d at 6684; Jones v. Simekl93 F.3d 485, 4901 (7th Cir 1999). Further factual
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development is necessary to determine whether Trost's refusal to raetiffPfor physical
therapy amounted to unconstitutional deliberate indifferen@emere difference of opinion

Additionally, the Second Amended Complaistiggests that Trost did not provide
adequate, timely care for a nonmedical reason (he did not want to “look like a buffddms”)
delay in treatment may have worsened Plaintiff's condition and/or inflictedcassary pain.
Such allegations are sufficient, at the pleading stage to state a claimibberatel indifference.
See Diaz v. GodineB93 F. App’x 440 (7th Cir. 2017Perez v. Fenoglio792 F.3d 768, 782
(7th Cir. 2015)Edwards v. Snyderd78 F.3d 827, 830 (7th Cir. 2007).

For these reasons, Counsidall receive further review as to Trost.

Count 5 —Retaliation— Tripp, Thompson and Trost

Prison officials may not retaliate against inmates for filing grievances or agleerw
complaining about their conditions of confinemebee, e.g., Gomez Randle 680 F.3d 859,
866 (7th Cir. 2012)Walker v. ThompsQr288 F.3d 1005 (7th Cir. 200DeWalt 224 F.3d 607;
Babcock v. Whitel02 F.3d 267 (7th Cir. 1996%ain v. Lane857 F.2d 1139 (7th Cir. 1988)o
establish a First Amendment claim for retaliation, an inmate must allege “(1) hgedniga
activity protected by the First Amendment; (2) he suffered a deprivationvthadl likely deter
First Amendment activity in the future; and (3) the First Anmeedt activity was at least a
motivating factor in the defendants' decision to take the retaliatory acBodges v. Gilbert
557 F.3d 541, 546 (7th Cir. 2009).

Plaintiff's Second Amended Complaistifficiently alleges that, between 2016 and 2017,
Tripp, Thompson and Trost retaliated against Plaintiff for engaging in protedtst F
Amendment activity (filing grievances and lawsuits). The claims pertainingdodefendant’s

alleged involvement in the retaliatory conduct is discussed below.
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Tripp

In December 2016, as Plaintiff's condition was deteriorativegpsked Tripp to refer him
to the HCU and/oto give him ibuprofen. (Doc. 11, pp-83D). Initially, Tripp indicatedthat
Plaintiff could not be referred to the HCU because employees were busyrajtansieries of
Christmas partiesDoc. 11, p. 9). She agreed to bring Plaintiff ibuprofen later in the Iday.
However, when she returned, stated thashe had forgotten andas too tired to make another
trip. (Doc. 11,p. 10). When Plaintiff told Tripp she was his last hope and made a critical
comment regarding the Christmas parties,responded;l did not tell you to file those lawsuits
or to insult me just now, did I[7t seems the suits you filed are coming back to bite you in the
ass huh[?]1d..."You need to stop with the grievances and lawsuits because | or no one else is
ever going to help yould.

On or about June 8, 2017, Tripp began refusing to provide Plaanitiffhis Neurontin
prescription. (Doc. 11p. 16). When Plaintiff confronted Tripp about repeated incidents of
forgetting hs prescription, she statetl didn’t forget. | told you about writing grievances and
you didn’t stop— you actually wrote more gvances. If | have it my way you will never get
your medication.’ld.

The allegations described above suggest that Tripp’s conduct (denying Plagdiffain
care and refusing to provide prescribed medication) was motivated by reyadiaimus.

Thompson

On February 29, 2016, Plaintiff was unable to obtain an ibuprofen refill because his

appointment witlDr. Trost was cancelledDpc. 11,p. 12). When Plaintiff asked Thompson for

ibuprofen, Thompsonrefused tating, “Tell me why | should go out of my wayp give you
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anything when Dr. Trost is like the third medical staff member you have suednok giving
you nothing.”ld.

In December 2016, when Plaintiff’'s condition was significantly deteriorating, phom
refused to providéim with medical treatmerénd refused to refdrim to the HCU. (Doc. 11,
pp. #10). She told Plaintiff, “You know I'm not doing that for you ...you need to think about
these things before you start suing the very people you need to give you ntezdpexially the
way you're breaking down.” (Doc. 1p, 9). She also declined to give Plaintiff pain medication
and turned to the officer that called her down ataded,“l wish you had told me it was this
fucker who be suing everybody was the prisoner in distress before | walked desmvustas
cell...that’s all his fat ass does is sit around and file grievances and suite stafthI’'m not
giving him shit.”Id.

Finally, Plaintiff contendghat Thompson harassed him (from February 2016 until she
left her employmentvith Menard). Doc. 11, p. 14). The Court has concludédht Thompson'’s
alleged harassment does not state an independent claim for cruel and unusual pursgement (
Count 6,infra). However,the allegations described above suggest that Thompson’s decision to
deny Plaintiff's requests for medical treatment, as well as her ongp@iragssment of Plaintiff
were motivated by retaliatory animus.

Trost

On January 9, 2017 Trost issued a medical lag directive, prohibiting Plaintiff from
leaving his cell unless summoned by medical staff. (Docphl1922). Plaintiff complained
that it was the equivalent of placing him in disciplinary segregation. (Docpl122). Trost

responded;Y eah[,] 1 know][.] [Y]ou need to think about these things before you start filing

® As previously noted, th&econd Amended Complaiattually states this visit occurred on January 9,
2016. However, this appears to be a scrivener’s error. As, Plabatiéfssthe January appointment with Trost was
scheduled becausé lnis emergency trip to the HCU in December 20D&q. 11,p. 19).
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lawsuits and writing all the grievances you constantly writg.'During the visit on January 9,
2017, Plaintiff also told Trost that Thompson was retaliating against him for fikmguies and
grievancesld. In response, Trosttaed “Yes, | know Thompson. [A]s you can seel,] | have
very loyal followers.”ld. Plaintiff asked Trost about looking into Thompson’s condiactTrost
said, “I'm going to just tell you, the best thing you can do for yourself at this poiatasp
writing grievances and filing lawsuits because even when you think yourwsiajng, your
[sic] really not.”Id.

The above allegations suggest ttietmedical layin directive may have been motivated
by retdiatory animus. It also suggests that (1) Trost facilitated, condoned od taioiend eye to
Thompson’s acts of retaliation anthat (2) Trost’s action (or inaction) with regard to
Thompson’s conduct was motivated by retaliatory animus.

Summary

Plainiff has alleged that he engaged in protected activity (filing grievances ard civi
rights lawsuits). He has also alleged that (1) Tripp withheld medical treatmeniskeRlaintiff
engaged in that protected activity; (2) Thompson withheld medical treammenharassed
Plaintiff because he engaged in that protected activity; and (3) Trost iasoetlical layin
directive and/or facilitated, condoned or turned a blind eye to Thompson’s conduct because
Plaintiff engaged irthat protected activity(i.e. Trosts action and inaction were motivated by
retaliatory animus). These allegations suffice to state a claim for retali&em.Perez v.
Fenoglio, 792 F.3d 768, 783 (7th Cir. 2015) (“[W]e have held that denial of medical treatment is
a deprivation likely to dissuade a reasonable person from engaging in futdirArf@sdment

activity.”) (citing Murphy v. Lane833 F.2d 106, 108 (7th Cir.1987).
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Count 6 —Cruel and Unusual Punishment+ Thompson

The Eighth Amendment prohibits cruel and unusual punishment. In the past, the Seventh
Circuit has indicated that “simple verbal harassment,” standing alone, doesnsttute cruel
and unusual punishmendl. See also Dobbey v. lll. Dep't of Correctiopb34 F.3d 443, 446 (7th
Cir. 2009) (“[H]arassment, while regrettable, is not what comes to mind wherhiotke bf
‘cruel and unusual’ punishment.”). More recerttipwever the Seventh Circuit has clarified that
“simple,” when used to describe verbal harassment in this context, is an inaceumatBeal v.
Foster, 803 F.3d 356, 35%8 (7th Cir. 2015) (citindpeWalt 224 F.3d at 612). “[W]hat is meant
is ‘fleeting,” too limited to have an impactBeal 803 F.3d at 357. Thus, under certain
circumstances, verbal harassment may support an Eighth Amendment Ida@h.357-58.

Factors thatairerelevant in determining whether verbal harassment states a constitutional
claim include (1) whether the conduct was fleeting (too limited to have an im@ctyhéther
the harassment was accompanied by other physical or iatimgdactions; (3) whether the
harassment was directed at the plaintiff (as opposed to secondary haras@mnevitigther the
harassment caused physical pain or severe psychological trauma; and/or (%¢rwhe
harassment placed the plaintiff at greaisk of assault by other prisoners.

Here, Plaintiff alleges that Thompson verbally harassed him on aaregakis.
Specifically, Plaintiff claims thaThompson made derogatory comments altusitveight and
antagonized him for filing grievances and lawsuits. Although Thompson’s alleged tevakic
inappropriate and unprofessional, it does not rise to the level of being unconstitutional.

Accordingly, Count 6shall beDISMISSED without prejudice for failure to state a

claim.
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Count 7 — Settlement Agreement Trost
Plaintiff contends he entered into a settlement agreement with Trddtoimpson v.
IDOC. (Doc. 11,p. 23)° According to Plaintiff, Trost improperly coercédm to settle and/or
breached the settlement agreem&htTo the extent thaPlaintiff seeks to challenge or enforce
the settlement agreement, $teould do sainder the same cause number in which the settlement
was reachedAccordingly, Count &hall beDISMISSED with prejudice.

REQUEST FOR PRELIMINARY INJUNCTION

A request for a preliminary injunction is imbedded in the middlikn®@Second Amended
Complaint (Doc. 11,pp. 1617). Plaintiff asks the Court to issue a “preliminary injunction”
against Tripp ordering her to stop withholding his prescription medicatidnBlaintiff has not
filed a separate motion for a preliminary injunctiorevidtheless, the Clerk iIBIRECTED to
add a motion for a preliminary injunction to the docket. Thation is referredo United States
Magistrate Judge Reona J. D&dy prompt disposition.

With respect to Plaintiff's request farpreliminary injunction and any other injunctive
relief that midnt be granted at the close of the cdélse,warden is the appropriate pa®Bonzales
v. Feinerman663 F.3d 311, 315 (7th Cir. 2011). Accordingly, Jacqueline Lashbrook, the current
warden of Menard, shall remain in the cage her official capacity- for purposes of carrying
out any injunctive relief thahay beordered.

IDENTIFICATION OF UNKNOWN DEFENDANT

Plaintiff shall be allowed to proceed against Jane Doe (prison nurse, “part ofrieeisna

Marsha”). However, thislefendant must be identified with particularity before service of the

® On September 12, 2016, Plaintiff filed a voluntary motion to dismisth prejudice, defendants Trost and
Wexford. SeependingThompson v. IDOC Doc. 89. The motion indicated a settlent had been reachdd. The
motion was granted on September 20, 2B&epending NJR action, Doc. 91 (granting dismissal of Trost with
prejudice pursuant to Rule 41(a)(2)).
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Second Amended Complaioan be made on her. Where a prison@omplaint states specific
allegations describing conduct of individual prison staff members sufficentaise a
constitutonal claim, but the names of those defendants are not known, the prisoner should have
the opportunity to engage in limited discovery to ascertain the identity of théseddsts.
Rodriguez v. Plymouth Ambulance Se&77 F.3d 816, 832 (7th Cir. 2009). Guidelines for
discovery will be set by the United States Magistrate Judge. Once Jane RoO®s is
discovered, Plaintiff shall file a motion to substitute the newly identifiedraisint in place of
the generic designation in the case caption and througi®@omplaint.

Lashbrook, Menard’s current warden, who is already an official capacity defemndll
be responsible for responding to discovery (informal or formal) aimed at fidegtithis
unknown defendant.

DISPOSITION

The Clerkof the Courtis DIRECTED to ADD a Motion forPreliminarylnjunctionas a
separataelocketentry in CM/ECHbased on the allegations in Doc. pf, 1617). This motion is
herebyREFERRED to United States Magistrate JudDaly for prompt disposition.

The Clerkof the Courtis DIRECTED to TERMINATE Plaintiff’'s Motion to Stay (Doc.
7) asMOOT .

IT IS HEREBY ORDERED that COUNT 1 shall receive further review as §&\NE
DOE, TRIPP and THOMPSON. COUNT 2 shall receive further review as TGHOMPSON.
COUNT 3 shall receive further review as T&RIPP. COUNT 4 shall receive further review as
to TROST. COUNT 5 shall receive further review as TRIPP, THOMPSON andTROST.

IT IS FURTHER ORDERED that COUNT 6 is DISMISSED without prejudice for

failure to state a claim upon which relief can be gran@@UNT 7 is DISMISSED with
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prejudice because the settlement claim must be brought, if at allhampson v. lllinois
Department of Corrections et aB;15-cv-850NJR-DGW.

IT IS FURTHER ORDERED thatMILLER is DISMISSED from this action without
prejudice because the Second Amended Complaint does not indicate that he was astate act
The Clerk of the Court iIBIRECTED to TERMINATE MILLER as a party in CM/ECF.

IT IS FURTHER ORDERED that any individual capacity claims against
LASHBROOK areDISMISSED without prejudice for failure to state a claim upon which relief
can be grantedASHBROOK, however, shall remain a defendanih her official capacity-
for purposes of responding discovery directed at identifying Jane Doe and for addressing any
injunctive relief that might be granted.

IT IS FURTHER ORDERED that Plaintiff may not proceed agaitdOFFMAN as a
respondent in discovery. AccordingfOFFMAN is DISMISSED from this ation without
prejudice. The Clerk of the Court BIRECTED to TERMINATE HOFFMAN as a party in
CM/ECF.

IT IS FURTHER ORDERED that theClerk of Court shall prepare fatHOMPSON,
TRIPP, LASHBROOK (official capacity only), andROST: (1) Form 5 (Notice of a Lawsuit
and Request to Waive Service of a Summons), and (2) Form 6 (Waiver of Service of Summons)
The Clerk isDIRECTED to mail these forms, a copy of the Complaint, and this Memorandum
and Order to each Defendant’'s place of emplent as identified by Plaintiff. If a Defendant
fails to sign and return the Waiver of Service of Summons (Form 6) to the Clérk @@t days
from the date the forms were sent, the Clerk shall take appropriate sedffectdormal service
on that Defendant, and the Court will require that Defendant to pay the full cosiamal f

service, to the extent authorized by the Federal Rules of Civil Procedure.
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With respect to a Defendant who no longer can be found at the work address provided by
Plaintiff, the employer shall furnish the Clerk with the Defendant’s current work address, or, if
not known, the Defendant’s lakhown address. This information shall be used only for sending
the forms as directed above or for formally effecting service. Any docunwentdtthe address
shall be retained only by the Clerk. Address information shall not be maintairezigourt file
or disclosed by the Clerk.

Defendant iSORDERED to timely file an appropriate responsive pleading to the
Complaint and shall not waive filing a reply pursuant to 42 U.S.C. § 1997e(g).

Pursuant to Local Rule 72.1(a)(2), this actioREEFERRED to United States Magistrate
Judge Reona J. Daly for further pretrial proceedings including Plaintiff's Motion for
Preliminary Injunction (to be a@d to the docket)Further, this entire matter shall be
REFERRED to United States Magistrate JudBaly for disposition, pursuant to Local Rule
72.2(b)(2) and 28 U.S.C. § 636(if)all parties consent to such a referral.

If judgment is rendered against Plaintiff, and the judgment includes the paymentisof cos
under § 1915, Plaintiff will be required to pay the full amount of the costs, regardiebgtbier
his application to procedd forma pauperiss grantedSee28 U.S.C. § 1915(f)(2)(A).

Plaintiff is ADVISED that at the time application was made under 28 U.SX918§ for
leave to commence this civil action without being required to prepay fees and coste or gi
security for the same, the applicant and his or her attorney were deemed to hackirttiex
stipulation that the recovery, if any, secured in the action shall be paid to the ClerkCxafutie
who shall pay therefrom all unpaid costs taxed against plaintiff and remit timedataplaintiff.
Local Rule 3.1(c)(1).

Finally, Plaintiff is ADVISED that he is under a continuing obligation to keep the
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Clerk of Court and each opposing party informed of any change in his address; the Coutt will no
independently investigate his whereabouts. This shall be done in writing and not later tha
7 daysafter atransfer or other change in address occurs. Failure to comply with this order will
cause a delay in the transmission of court documents and may result in dismib&ahkofion
for want of prosecutionSeeFeD. R. Civ. P. 41(b).

ITIS SO ORDERED.

DATED: October 30, 2017

s/ STACI M. YANDLE

Staci M. Yandle
United States District Judge
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