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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

WILLIAM A. MALONE,
Plaintiff,

VS. Case No. 17-cv-0895-SM Y
JOHN BALDWIN,
IDOC,

SHERRY BENTON,
KAREN JAIMET,
THOMASSPILLER,
JACQUELINE LASHBROOK,
BETH SPILLER,
WILSON,

LARUE LOVE,
CAROL A. MCBRIDE,
CHARLESW. HECK,
EDWARDS,
GOLDBERG,

MYERS,

BRADLEY,

FURLOW,

FRANK,

CLARK,

JAMES,

WEBSB,

D. FLATT,

JARROD E. SELBY,
SALOMINSKI,

CLAY WHEELAN,
KIMBERLY D. DEEN,
CLIFFW.YANZANDT,
KATHY L. MELVIN,
B. LIND, and

M. HARTMAN,

Defendants.
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MEMORANDUM AND ORDER

YANDLE, District Judge:
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Plaintiff William Malone currently incarcerated @&inckneyville Correctional Center
(“Pinckneyvillé), has brought thipro secivil rights action pursuant to 42 U.S.C. § 1983.
Currentlybefore the Couris Plaintiff's motion for leave to proceed in forma pauperis (“IEP”)
filed on August 23, 2017 (Doc. §. Plaintiff seeks leav® proceed IFP in this case without
prepayment of the Court’s usuad®.00 filing fee in a civil casé. See28 U.S.C. § 1914(a).
After reviewing the Complaint and the motion, the C&IENI ES Plaintiff's motion to poceed
IFP, and willDISMISS this casewith prejudice as a sanction for Plaintiff's failure to disclose
his litigation history.

Legal Standard

Pursuant to 28 U.S.C. § 1915, a federal court may permit a prisoner who is indigent to
bring a “suit, action or proceeding, civil or criminal,” without prepayment of fees upon
presentation of an affidavit stating the prisoner's assets together wehndhre of the
action. . .and affiant’s belief that the person is entitled to redress.” 28 U.Sl€15a)(1). In
the case of civil actions, a prisoner’s affidavit of indigence must be accomgmntaccertified
copy of the trust fund account statement (or institutional equivalent) for the prisoribe 6
month period immediately preceding the filing of the complaint . . . , obtained from the
appropriate official of each prison at which the prisoner is or was confined.” 28 U.S.C.
§ 1915(a)(2).

If IFP status is granted, a prisoner is assessed an initial partial filing fediagdo the
formula set forthin 28 U.S.C. 81915(b)(1)(A){B). Thereafter, a prisoner is required to make

monthly payments of twenty percent of the preceding month’s income credited tosthreeps

L A litigant who is granted IFP status must pay a filing fee of only $350.00, asbeassessed the
$50.00 administrative fefr filing an actionin a district court SeeJudidal Conference Schedule of Fees
- District Court Miscellaneous Fee Sched#g U.S.C. 8 1914, No. 14.



trust fund accountSee28 U.S.C. 81915(b)(2). This monthly payment must be made each time
the amount in the account exce&d9.00 until the filing fee in the case is paidbee id
Importantly, a prisoner incurs the obligatito pay the filing fee for a lawsuit when the lawsuit is
filed, and the obligation continues regardless of later developments in the |anshbis denial
of leave to proceed IFP or dismissal of the si8ee28 U.S.C. 81915(b)(1), (e)(2)Lucienv.
Jockisch 133 F.3d 464, 467 (7tir. 1998);In re Tyler, 110 F.3d 528, 529-30 (8@ir. 1997).
Discussion

Plaintiff claimsthat he is unable to pay the filing fee. However, he has failed to submit
his prisoner trust fund account statement for the 6 months prior to the filing of this astion, a
required by 28 U.S.C. 8915(a)(2) That saidif Plaintiff had submittedhis trust fund statement,
the Court would still be compelled to deny his motion.

Under 28 U.S.C. § 1919),

In no event shall a prisoner bring a civil action or appeal a judgment in a civil

action or proceeding under this section if the prisoner has, annore prior

occasions, while incarcerated or detained in any facility, brought an action or

appeal in a court of the United States that was dismissed on the grounds that it is

frivolous, malicious, or fails to state a claim upon which relief may be grante

unless the prisoner is under imminent danger of serious physical injury.
In other words, a prisoner who has “struck out” by filing three or mores taaewere dismissed
for one of the reasonslentified in § 1915(g) cannot proceed IFP unless he faces imminent
danger of serious physical injuryd. Here,Plaintiff has struck out and does not fall within the
imminent danger exception.

Plaintiff did not use the Court’s standard form in filing this lawsuit, but he is a frequent
litigator and has used the Court’s form in the past. As suels, familiar with his obligation to

disclose his litigation history. NeverthelessPlaintiff does not list or describe his litigation

history either in the Complaint or in his Motion to Proceed IIRelatedly,althoughPlaintiff's



Complaint alleges that he is beingtaliated againsin part for his prior lawsuits, which he
claims are documented in Exhibits A throughr@ne of the exhibits attached to the Complaint
address any prior lawsuits. (Doc. 1-1 through Doc. 1-3).

That said,there is ample evidence that Plaintiff has in fsictick out? A review of
documents filed in the electronic docket of this Caundthe Public Access to Court Electronic
Records (“PACER”) website (www.pacer.gov) discloges Plaintiff hadiled approximately 30
cases and hdsad 10 of those cases dismissed as frivolous or for failure to state a claim upon
which relief can be grantedSee Malone v. ArdifNo. 13cv-1543 (C.D. Ill. Dec. 3, 2013);
Malone v. City of Peorial3-cv-1559 (C.D. lll. Feb. 20, 2014)alone v. Hill et al, No. 16cv-
973 (S.D. lll. Oct. 26, 2016)Malone v. Fritts, et a] No. 16¢cv-200 (S.D. lll. Nov. 7, 2016);
Malone v. Unknown ParfyNo. 16cv-974 (S.D. Ill. Nov. 8, 2016Malone v. DuvallNo. 16cv-
977 (S.D. lll. Nov. 29, 2016)Malone v. IDOC, et aJ.No. 16¢cv-978 (S.D. Ill. Dec. 8, 2016);
Malone v. Shah, et alNo. 16¢cv-972 (S.D. Ill. Dec. 30, 2016Malone v. Orange CrushNo.
16cv-975 (S.D. lll. Dec. 30, 2016); arMalone v. Groves, et alNo. 16¢v-979 (S.D. lll. Jan.
10, 2017). Plaintiff filed this suit onAugust 23, 2017. (Doc. 1). All of the aboveeferenced
strikes were assessed priorR@intiff filing the instantsuit on August 23, 2017.He had an
obligation to discloseall of his casesndhis strikesto the Court- he failed to do so.Because
Plaintiff has more than 3 strikes, he is barred from proceeding IFP wthéssminent danger
exceptionapplies.

“Imminentdanger” within the meaning of 28 U.S.C. § 1915(g) requires a “real and
proximate” threat of serious physical injury to a prisoneZiarpaglini v. Sainj 352 F.3d

328,330 (7thCir. 2003) (citingLewis v. Sullivan279 F.3d 526, 529 (7th Cir. 2002)Courts

2 The Courtmaytake judcial notice of court documentghich are public records. Seklenson v. CSC Credit
Servs, 29 F.3d 280, 284 (7th Cit994).
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“deny leave to proceed IFP when a prisoner’'s claims of imminent dangeprakiSory or
ridiculous.” 1d. at 331 (citingHeimermann v. Litscher337 F.3d 781, 782 (74@ir. 2003)).
Additionally, “[a]llegations of past harm do not suffice” to show imminent dangether, “the
harm must be imminent or occurring at the time the complaint is™filddat 330 (citingAbdul-
Wadood v. Nathgr91 F.3d 1023 (7th Cir. 1996)).

In his Complaint, Plaintiff frequently uses the terfimminent dangef but his
allegationdail to establish it Plaintiff generally alleges that he is bringing claims for failure to
protect, retaliationand violations of the Americans with Disabilities Act (“ADA”) and
Rehabilitation Act (“RA”). (Doc. 1, p. 1). In Countlie allegeshat Defendants continually try
to place him in an “illegal” 4nan cell (Plaintiff is in a wheelchair), and that when he refuses that
placement out of concerns for his safety (there are inmates on Plaintiff's 3&epate From
(“KSF”) list at Pinckneyville) he is punished with segregation. (Doc. 1, pp13P*® Although
Plaintiff claimsthathe needgprotection from an unnamed gang leader who has put out a hit on
him, healso acknwledgesthat he has made thg&ameallegation in several past and pending
lawsuits. (Doc. 1, p. . Allegedly, he unnamed gang leader returned to Pinckneyville on
August 14, 2017, and along with inmate JidiernendeZ came to Plaintiff's cell and threatened
to “get” him when he got released from segregation. (Doc. 1, pA3)1L2 Plaintiff further
alleges that his grievances about th&iehave gonainanswered. (Doc. 1, p. 13).

Count 2 of Plaintiff's Complat substantially overlaps with Countid that healleges
that he has repeatedly been denied protective custody at Pinckneyville frofB@F15(Doc. 1,

pp. 1315). Count Jaises the same issue, although it focuses on afisp2@i5 incidentwhen

? Plaintiff made nearly identical claims regarding thman ADA cells at Pinckneyville in Case No.-4%1304.

* Plaintiff has made allegations about Jiiernendein other lawsuits before this Court, some of which date back
to 2010.



Lt. Bradley personally assured Plaintifiathe would get protective custody, Watled to follow
through. (Doc. 1, pp. 1%6). In Count 4 Plaintiff reiterateshis claim that he should ndie
housed in a 4nan cell(as detailed in a July 11, 2015 grievang®oc. 1, p. 16).

In Count 5 Plaintiff alleges that he received a false disciplinary report in 2015 for
racketeering and running a business, and that his August 20, 2015 grievance asking for the
disciplinary report to be expunged should have been granted. (Doc. 1,-pp). Ii8e alleges
that he filed a second grievance detailing how this incident demonstrated thasheotwsafe
from staff and requesting to be moved to an ADA protective custody unit. (Doc. 1, p. 17).

In Count 8 Plaintiff assertshathewas attacked in 2016, allegedly for being a pedophile
and a snitch. (Doc. 1, p. 19). A John Doe threatened to put him in the crisis cak, was
taken to IA to talk to Lt. Furlownstead Id. Furlow removed the inmate who attacked Plaintiff
from his cell and gave Plaintiff several weeks to select his own ADA atténdd. When
Plaintiff refused to do sohe was assigned a llceate without his knowledge He filed a
grievance on the issue on Julg, 2016. Id. Finally, in Count 11 Plaintiff alleges that his
cellmates threatened him not to rat them out for gambling*gadg bangingon January 16,
2017. 1d.

The most relevant allegation is that Plaintiff was threatened by gang membeugust A
14, 2017. However, page 23 of the Complatates “[Plaintiff] is still in seg.Out of reach of
the assaults, battery, abuse, . . . thank God I'm in seg., was warned thatJuoioakéernendez
would be waiting for me to get out of seg., with God’s will that will never happdrhus,
assuming thaHernandezand the unnamed gang leadéreatenedPlaintiff at some point

Plaintiff acknowledges that at the time he filed the Complaint, he was kept physigahateel



from them due to his placement in segregati®hese allegations do not establish that Plaintiff
is in “real or proximate” danger of imminent harm.

Plaintiff also allegeghat others threatened him in January 2017. &Hegation is too
remote in time to establish that Plaintiff was in danger of imminent harm in August 2017
Additionally, Plaintiff's allegations regarding his placementsiegregation suggest that those
unnamed individuals are no longer Plaintiff's cellmaaes thus, no longer pose any threat to
him.

None of Plaintiff's other allegations- alone or in combination- establishrisk of
imminent tarm The failure torespond to grievances, standing alone, does not state a
constitutional claimand as such, it is not a plausible allegation that Plaintiff faces imminent
danger. This iparticularlytrue wherthe grievance does not concern recent complaints.

Plaintiff's allegations that his personal property has been confiscated and izest Iheen
placed in an “illegal” 4man cell in the past also fail to establish that he was in imminent danger
at the time he filed th€omplaint The Complaint isinclearas towhether Plaintiff ishousedn
the 4man cell currentlyhe has allegethat he resides in segregation because he refuses to be
placed in a 4nan cel). If he is not currentlgubjectedo the conditionjt cannotpose a threat to
him.

For the foregoing reason, the Caoiimtds that Plaintiffdoes not meet the imminent danger
exception to the -3trikesfiling bar. Plaintiff will therefore be denied leave to proceed IFP.
Additionally, Plaintiff's case shall be dismissexs a sanction for hifailure to disclose his
litigation history. Plaintiffs are required to disclose all prior litigation relating to their
imprisonment. Plaintiff was instructed of this requirement immediately prior to the filing of this

lawsuit In Case No. 18v-976-MIR-SCW (“16976”), the defendanfiiled a motion for



sanctions on July 7, 2017, asking the Court to either dismgssatie or revoke IFP status due to
Plaintiff's failure to adequately disclose his litigation history. -@¥&, Doc. 20). Plaiiff filed
a response to that motion on July 26, 2017, almost a month prior to this se@&76(1Boc. 22).

Anotherdefendantaised the same issue in Case Noc\H3304MJIR-SCW(“151304").
The Court granted the defendant’s mottordismiss the case for Plalintiff's failure to disclose
his litigation historyon August 15, 201# only oneweek before Riintiff filed this case. (15
1304, Doc. 55). ThaDrderspecifically listed theaseghat Plaintiff had omitteénd found the
omissions intentional. Id. Despite his awareness afhe consequences of omitting litigation
history from aComplaintand undauntedPlaintiff once agairfailed to disclosehis litigation
history in this case. The Court finds thraissionto be egregious.
A plaintiff' s failure to disclose his litigation history, particularly when he sézksoceed IFP,
is grounds for mmediate dismissal of the suitdoskins v. Dart633 F.3d 541, 543 (7th Cir.
2011) (dismissal with prejudicappropriate where Couidsued complaintorm clearly warned
Plaintiff that failure to provide litigation history would result in dismisséinmons v.
Gerlinger,547F.3d 724, 725 (7th Ci2008) (termination of suit is an appropriate sanction for
struckout prisoner who took advantage of cosirtversight and was granted leave to proceed
IFP); Sloan v. Leszal81 F.3d 857, 85&%9 (7th Cir.1999) (litigant who sought and obtained
leave to proceed IFP without disclosing his ths&éke status comitted a fraud upon the court).
Given the intentional nature of Plaintiff’'s conduct, a lesser sanction is not appgadpritnis
case.

Accordingly, tis action isDISMISSED with prejudice as a sanction for failing to

disclose Plaintiff's litigation history.



Disposition

The Court concludes that Plaintiff has not shown that he is under immlsyeger of
serious physicdahjury so as to escape the “thrsteikes” rule of Sectiod915(g), thus he cannot
proceed IFP in this case. Therefore, it is he@RPDERED that Plaintiff's motion ér leave to
proceed IFP in this cagPoc.6)is DENIED. It isfurther ORDERED that Plaintiff shall pay
the full filing fee of $00.00 for this action withinwenty-one (21) days of the date of entry of
this Order(on or beforeDecember 20, 2017). The Court shall order payments to be deducted
from Plaintiff's prisoner trust account in accordance with985(b) until the $400.00 fee is paid
in full.

This action is furtheDISMISSED with preudice as a sanction for failing to disclose
Plaintiff's litigation history.

It is FURTHER ORDERED that if Plaintiff files any future case in this Court, he
SHALL DISCLOSE his complete litigation history in his complaint, including the fact that he
has incurred ten (10) “strikes” within the meaning of 28 U.S1918(g). If Plaintiff fails to
make this disclosure, any case in which his litigation history is omitted shall Ilpectstdp
immediate dismissal, and Plaintiff shall continue to be liable for the full filing fepitgethe
dismissal.

As demonstrated byis extensive litigation historyPlaintiff has filed a number of
lawsuits in this Court which have resultedsubstantial unpaid filing fees. After he “struck out”
in October 2016Plaintiff filed additionallawsuits in this Court(including this casein the short

space of time between August 23, 2017, and October 2, 20hé. of these cases contains a

®In addition to this case, Plaintiff filddalone v. BaldwinCase No. 1v-895-SMY (Aug. 23, 2017);
Malone v. IDOC Case No. 1tv-952NJR-DGW (Sept. 6, 2017Malone v. WexfordCase No. 1¢v-
1062MJR (Oct. 2, 2017); andflalone v. ShipCase No. 1%v-1064-DRH (Oct. 2, 2017). Itis unclear
whether Case Nos. 17-1062 and 17-1064 were intended to be a single case, or indeedlainéther P
intended to file them at all; the Court is awaiting his response toscedé&gred in those cases.
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claim that the Court deemed worthy of further review based on a showing of passibfeent
danger of serious physical injury. The other cases illrargtergoing initial review.

A struckout prisoner who continues to file lawsuits that fail to demonstrate an imminent
danger of serious physical injury, and who is unable to pay the filing fees, runs theatithet
Court may restrict him from filing any future lawsuit until his outstanding filing geespaid in
full. See Newlin v. Helmari23 F.3d 429, 437 (7th Cir. 1997) (citiBgpport Sys. Int'l, Inc. v.
Mack 45 F.3d 185 (7th Cir. 1995)) (“A prisoner who becomes ineligible under § 1915(g) to
continue litigatingn forma pauperisand who then files additional suits or appeals yet does not
pay the necessary fees, loses the ability to file future civil suits:€yruled on other grounds by
Lee v. Clinton209 F.3d 1025 (7th Cir. 200(joan v Lesza 181 F.3d 857, 859 (7th Cir. 1999)
(“[Ulnpaid docket fees incurred by litigants subject to 8§ 1915(g) lead stré&iglin order
forbidding further litigation.”). Plaintiff should be mindful that a filing ban mayitmposed on
him if he continues to file lawsuits that fail to overcome8H915(g) hurdle.

Finally, Plaintiff is FURTHER ADVISED that he is under a continuing obligation to
keep the Clerk and each opposing party informed of any change in his address, &eddbattt
will not independently investigate his whereabouts. This shall be done in writing atademot
than seven (7) days after a transfer or other change in address occurse tBalmpy with
this order will cause a delay in the transmission of court documents, and may result in a
dismissal of this action for want of prosecution.

Judgement will enter and the Clerk of Court is directed to close this Tasedismissal

shallnot count as one of Plaintiff’s allotted “strikes” under 28 U.S.C. § 1915(g).

10



IT ISSO ORDERED.

DATED: November 29, 2017

s/ STACI M. YANDLE
United States District Judge
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