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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

DUSTIN MIDDENDORF, )
# B85556, )
)
Plaintiff, )
)
VS. ) CaseNo. 17-cv-908-JPG
)
R. SMITH, and )
STRAUB, )
)

Defendants. )

MEMORANDUM AND ORDER

GILBERT, District Judge:

In Middendorf v. McLaurnCase No. 17-cv-538-JPG (S.0l. Oct. 4, 2017), Plaintiff
Dustin Middendorf, an inmate in Sheridan Gational Center, brought suir deprivations of
his constitutional rights pursuant to 42 U.S.C. § 1983. Pursuddédoge v. Smith507 F.3d
605 (7th Cir. 2007), two claims against Defendants Smith and Straub were severed from that
initial action to form the basis fahis action, Case No. 17-cv-908-JPG.

This case is now before the Court for a prélmny review of those claims pursuant to 28
U.S.C. 8§ 1915A, which provides:

(a) Screening— The court shall review, before d@ting, if feasible or, in any
event, as soon as practicalalfter docketing, a complaint ia civil action in which a
prisoner seeks redress from a governmental entity or officer or employee of a
governmental entity.

(b) Grounds for Dismissal — On review, the court shall identify
cognizable claims or dismiss the complaint, or any portion of the complaint, if the
complaint—

(1) is frivolous, malicious, or fails to state a claim on which
relief may be granted; or

(2) seeks monetary relief fromdefendant who is immune
from such relief.

An action or claim is frivolous if “it lacks aarguable basis either in law or in fact.”

Dockets.Justia.com


https://dockets.justia.com/docket/illinois/ilsdce/3:2017cv00908/76262/
https://docs.justia.com/cases/federal/district-courts/illinois/ilsdce/3:2017cv00908/76262/8/
https://dockets.justia.com/

Neitzke v. Williams490 U.S. 319, 325 (1989). Frivolousnesarisobjective standd that refers
to a claim that any reasonable person would find meritlessy. Clinton209 F.3d 1025, 1026-
27 (7th Cir. 2000). An action fail® state a claim upon which rdliean be granted if it does not
plead “enough facts to state a clainrétef that is plausible on its faceBell Atlantic Corp. v.
Twombly 550 U.S. 544, 570 (2007). The claim oftig@ment to relief must cross “the line
between possibilityand plausibility.”ld. at 557. At this juncture, ¢hfactual allegations of the
pro seComplaint are to be liberally constru&ke Rodriguez v. Plymouth Ambulance $S&@7
F.3d 816, 821 (7th Cir. 2009).

After fully considering the relevant alletians in Plaintiff's Complaint, the Court
concludes that this action is subject to summary dismissal.

The Complaint

The allegations in Plaintiffs Complaint (Do) relevant to thisevered action are as
follows: on March 3, 2017, Officer &iub told Plaintiff he had authity “to do as he pleased”
while searching Plaintiff's cell. (Doc. 2, p..8)Officer Smith and Lieutenant Prinler took
batteries that Plaintiff purchasé@m the commissary and othggrsonal belongings without any
explanation or documentatiomd. Officer Wagner called inmates “bitches” over the intercom in
March 2017.1d. Officer Knipp told another inmate that he “would shoot him in the heldll.”
As a result of this harassment and the lackroérgency call buttons in the cells, Plaintiff felt
unsafeld.

On February 2, 2017, St. Clair County was altdgsubject to a “boil order.” (Doc. 1, p.
9). At 8:00 a.m. on that date, Plathbegan requesting fresh watetd. Officer Green, who
worked at the command center, was unresponsigde. A nurse who was passing out bottled

water with medication refudeto give Plaintiff any. Id. Officer Smith told Plaintiff that the



“administration” said he could drink the watezdause the boil order was not in effect for St.
Clair County. Id. When Plaintiff asked why the nurses passing out bottled water, Officer
Smith said that the boil order “was ovedd. When Plaintiff asked the nurse if Officer Smith’s
statements were true, the nussed, “if he says so.ld. Plaintiff began dnking the water.Id.
At 11:00 a.m., Officer Green used the intercom to instruct inmates not to drink the Veater.
Signs to this effect were also postedd dottled water was distributed at lunchl. Plaintiff
began suffering from stomach pain and headachdéise hours after drinking the Jail’'s water.
(Doc. 1, p. 9). He submitted sick call slips &ndptain complaints” to complain about Officer
Smith’s actions.Id. Plaintiff received no responsé.
Discussion

In its Severance Order (Doc., Ipe Court designated the fming counts to be severed
into this pro seaction. The parties and the Court will dooe to use these designations in all
future pleadings and orders, unless otherwise dirdxstedjudicial officer of this Court.

Count 2 —  Officers Straub and Smith violatedal®itiff’'s constitutional rights when
they harassed him.

Count4 —  Officer Smith subjected Plaintifito unconstitutional conditions of
confinement that posed a significant risk of serious harm to his present and
future health when he instructed Rl to drink the Jail's tap water on
February 2, 2017, while St. Clair Coynwas subject to a “boil order.”

As discussed in more detail below, Countn@ 4 will be dismissed for failure to state a

claim upon which relief may be granted.

Count 2 - Harassment

The Due Process Clause of the Fourtegitiendment governs Plaintiff's harassment
claim, as he appears to haveeh a pretrial detainee, not a prisr, during the relevant period.

See Smith v. DarB03 F.3d 304, 312 (7th Cir. 2015) (citiKgngsley v. Hendricksqri35 S. Ct.



2466, 2475 (2015)Budd v. Motley 711 F.3d 840, 842 (7th Ciz013)). Although a convicted
prisoner is entitled to freedom from conditidhat amount to “cruel and unusual punishment,” a
pretrial detainee is entitled to be free frmonditions that constitute “punishment.Bell v.
Wolfish 441 U.S. 520, 535 (197%armer v. Brennan511 U.S. 825, 832 (1994). There is little
practical difference between theustlards that are applicablepretrial detainees and convicted
prisoners in this context. Claims brougimider the Fourteenth Aendment are therefore
“appropriately analyzed undéhe Eighth Amendment.’Dart, 803 F.3d at 310 (citin§mego v.
Mitchell, 723 F.3d 752, 756 (7th Cir. 2013) (“[T]heopection afforded under [the Due Process
Clause] is functionally indistinguishable fraime Eighth Amendment's @ection for convicted
prisoners.”)).

Plaintiff claims that Defendant Straub toldrhthat he did not have rights and that Straub
had the authority to do as he pleased. Plaintégsdo this incident as an example of harassment
he was subjected to at the Jail. HoweveDa&Walt v. Carter224 F.3d 607 (7th Cir. 2000), the
Seventh Circuit held that “simple verbal resment” does not, standing alone, constitute cruel
and unusual punishmentld. at 612 (emphasis added)See also Dobbey v. Ill. Dep't of
Corrections 574 F.3d 443, 446 (7th Cir. 2009) (“[H]arassmy while regrettable, is not what
comes to mind when one thinks ‘ofuel and unusual’ punishment.Patton v. Przbylski822
F.2d 697, 700 (7th Cir. 1987) (although unprofesdi@ral inexcusable, c@lly derogatory
remarks did not support a constitutional claim).

The Seventh Circuit recently revisit@kWalts holding inBeal v. Foster803 F.3d 356
(7th Cir. 2015). In Beal, the pl#iff alleged that the defendamt,sergeant, ““made verbal sexual
comments directed towards inmate Brian AnthonlinteRonald Beal to place his penis inside

Brian Anthony,” and that ‘on sexa prior occasions’ [the defendamiad urinated in view of the



plaintiff (by leaving the batlmom door open) and of other inmates, looking at them ‘while
smiling.” 1d. at 358. Plaintiff also claimed thathetr inmates were calling him derisive terms

for homosexuals; conduct that may have b&aspired or encouragf” by the defendant’s
comments and that he “experienced severe psychological harm” as a result of the defendant’s
harassmentld. Plaintiff's Eighth Amendment claim gaining to the defendant's conduct was
dismissed at screening.

The Appellate Court concludethat the dismissal was premature and in doing so,
clarified its prior holding inDewalt The Seventh Circuit expleed that “purely verbal”
harassment can, under certain circumstarm@sunt to cruel and unusual punishmefd. at
357-58. To illustrate this point, the Appell&eurt discussed the following hypotheticals:

Suppose a prisoner is having severe heataahd he complains about them to a

prison doctor, who writes him a pregtion for a powerful drug. A malicious

guard learns of this andliethe prisoner the following lie: “the doctor didn't tell

you, but he told me: you have incuralbieain cancer and will be dead in three

months. Now let me tell you what heldome are the symptoms you will be

experiencing as your cancer worsens.” the guard, again lying, tells another
prisoner: “I am sorry to have to inforgou that your wife and children have been

killed in a car crash.”

Id. at 357. The Seventh Circuit notttht, despite being “purely keal,” the harassment in both
examples was “as cruel” as casesining “physical brutalization.”ld. Accordingly, the Court
reasoned, drawing “a categoricdistinction between verbaand physical harassment is
arbitrary.” In other words, both physical ang@sological pain can constitute cruel punishment.
Id. at 357-58. In reaching this decision, the Calatified that “simple,” as used to describe
verbal harassment iDeWalt was the wrong word:

[I]t is unclear what “simple” is intendeid connote. In ounypothetical examples,

the verbal harassment is “simple” in the sense of being brief, lucid, and

syntactically simple. But what is simptean also, as in our two examples, be

devastating. In DeWalt the plaintiff hadegjed that a prison officer had “made a
series of sexually suggestive and racially derogatory comments to [the plaintiff]



regarding certain female teachers a fgrison schools.” Id. at 610. This verbal

harassment was directed, to a significant eegat the female teachers rather than

at DeWalt, and second-hand harassment may be too “simple” to state a claim of

cruel and unusual punishment, whereadidsein our two hypdtetical cases were

aimed directly and hurtfully at the poiser. But “simple” is the wrong word; what

is meant is “fleeting,” too limited to have an impact.

Beal 803 F.3d at 358.

With these principles in mind, the Appa#aCourt concluded the dismissal of the
harassment claim was premature. In remgrsind remanding, the AppekaCourt specifically
noted that the harassment allegedly resulteskirere psychological trena, was repetitive, was
not purely verbal (urinating is not verbal), ntagve endangered Plaintifecause it happened in
front of other inmates, and may have carriedeneeight because thefdadant was a sergeant.

Here, although Straub’s conduady constitute verbal harasent, it does not come close
to the type of serious harassmerdttis actionable in 8 1983 claim. It wagot repetitive, it was
purely verbal, Plaintiff does notlage that it happened in front ofher inmates, and Plaintiff
does not attach any particular significance te tact that Straub, and not another, made the
alleged remarks. For these reasons, CounillZoes dismissed without prejudice for failure to
state a claim upon which relief pnhe granted as against Straub.

Plaintiff also cites Smith’s removal of batesiand other items Plaintiff purchased at the
commissary from his cell as acts of hanasst. These allegations support no colorable
constitutional claim against Smith, howeverThe only constitutional right that might be
implicated by these facts is Plaintiff's rightlie free from deprivationsf his property by state
actors without due process of law under the temmth Amendment. To state a due process
claim, Plaintiff must establish @eprivation of liberty or propertwithout due process of law; if

the state provides an adequate remethintiff has no ciil rights claim. Hudson v. Palmer468

U.S. 517, 530-36 (1984) (availability of damagesedy in state claims court is an adequate,



post-deprivation remedy). The&math Circuit has found that lllois provides an adequate post-
deprivation remedy in an action for dagea in the lllinois Court of Claims.Murdock v.
Washington193 F.3d 510, 513 (7th Cir. 199%tewart v. McGinniss F.3d 1031, 1036 (7th Cir.
1993); 705 LL. Comp. STAT. 505/8. Therefore, PHiiff should pursue this claim in the Illinois
Court of Claims. Count 2 will also besdnissed without prejudice as against Smith.

Count 4 — Boil Order

A prison official's deliberatendifference to an inmate's htrabr safety may violate the
Eighth Amendment's ban on cruel and unusual punistirae well as a pre#i detainee’s rights
under the Fourteenth Amendmengee Farmer v. Brennarb1l U.S. 825, 834 (1994). The
inmate must allege both an objective and a stibgecomponent of the claim. To satisfy the
objective component, theladed deprivation must be “suffemtly serious”; that is, it must
expose the inmate to a “substahtisk of serious harm.1d. (internal quotation marks omitted).
To satisfy the subjective element, the prisonctdfimust have acted with deliberate indifference
to the inmate's health or safety; the offictahust both be aware of facts from which the
inference could be drawn that @bstantial risk of serious harmists, and he must also draw the
inference.” Id. at 837. With respect to claims reldtéo contaminatedvater, “[jJust as
correctional officers cannot deprive inmates dffritional food, they cannot deprive inmates of
drinkable water.’'Smith v. Dart803 F.3d 304, 313 (7th Cir. 2015).

Plaintiff has failed to satisfypoth components of his cotidns of confinement claim
based on the boil order at the Jail in February.toAfie objective standard, Plaintiff claims that
the Jail was under a boil ordesg he requested fresh waterBad0am on February 2, 2017. He
claims he was denied drinking water when he @és$ke nurse for it that morning. He also claims

that Defendant Smith later told him the water was safe to drink because the boil order did not



apply to St. Clair County, per the administratioAfter Plaintiff drank the water, C.O. Green
made an announcement telling the inmates notitdk dir  Plaintiff claimshe received drinking
water at lunch that day. He also claimsfék sick to his stomach and had a headache after
drinking the water, but did not rage a response to his sick calfteests or captain complaints.

The Court finds that the situation Plaintiffsdeibes is not so objectively egregious as to
rise to the level of a denial dfie “minimal civilized measuref life's necessiéis” that would
create a substantial risk to his healt8ee Farmer v. Brennab1l U.S. 825, 834, 114 S.Ct.
1970, 128 L.Ed.2d 811 (1994). Instead, he experietieetype of “occasinal discomfort” that
is “part of the penalty that criminal offendepay for their offenses against societi.tinsford v.
Bennett 17 F.3d 1574,1581 (7th Cir. 1994) (quotiRhodes v. Chapmad52 U.S. 337, 347
(1981)). He alleges he experienced temporahy, pae severity and duration of which he does
not explain in any detail He also does not allege théinking the contaminated water has
caused him any lasting problems. He furthematahe was provided with drinking water within
a few hours of being alerted of the boil ordé&s such, the Court finds the objective component
unsatisfied for Count 4.

With respect to the subjectisemponent, Plaintiff's claim that Defendant Smith told him
the water was safe to drink does not imply that Smith did this maliciously, with the intent to
harm Plaintiff, or even with any knowledgeathpotential harm could result. Without more
information, this Court will not infer Smith wadeliberately indifferentoward Plaintiff.

Count 4 will therefore bdismissed without prejudice.

Disposition
IT IS HEREBY ORDERED that the Complaint i®ISMISSED without prejudice for

failure to state a claim upon veh relief may be granted.



IT IS FURTHER ORDERED that COUNTS 2 and4, and DefendantSMITH and
STRAUB, areDISMISSED without prejudice for failure tgtate a claim upon which relief may
be granted.

IT IS FURTHER ORDERED that, should he wish to proceed with this c&dajntiff
shall file a First Amended Complaint, statingydacts which may exist to support a cognizable 8§
1983 claim, within 28 days of the entry of this order (on or beflaneember 24, 201). Should
Plaintiff fail to file his First Amended Complaimtithin the allotted time or consistent with the
instructions set forth in this Order, the entireecaball be dismissed with prejudice for failure to
comply with a court order and/or féailure to prosecute his claims.Ed: R. APP. P. 41(b). See
generally Ladien v. Astrachari28 F.3d 1051 (7th Cir. 1997)phnson v. Kamming&4 F.3d
466 (7th Cir. 1994); 28 U.S.C. 8§ 1915(e)(2). Suedmissal shall count as one of Plaintiff's
three allotted “strikes” whin the meaning of 28.S.C. § 1915(g) because the dismissal herein is
for failure to state a claim upon which relief may be granted.

Should Plaintiff decide toile a First Amended Complainit, is strongly recommended
that he use the forms designed for use in thigriDigor such actions. He should label the form,
“First Amended Complaint,” and he should use the case numbd#rigaction {.e. 17-cv-908-
JPG). The pleading shall present each claimseparate count, andat count shall specifipy
name each defendant alleged to be liable undercthat, as well as the tmns alleged to have
been taken by that defendant. Plaintiff shoattempt to include the facts of his case in
chronological order, inserting each defendant'm@avhere necessary to identify the actors.
Plaintiff should refrain from filing unecessary exhibits. Plaintiff shouikclude only related
claimsin his new complaint. Claims found to be elated to one another will be severed into

new cases, new case numbers will be assigmedadditional filing fees will be assessed.



An amended complaint supersedes and replaces the original complaint, rendering the
original complaint void.See Flannery v. Recording Indus. Ass’n of %4 F.3d 632, 638 n.1
(7th Cir. 2004). The Court will not accept pggneal amendments to a complaint. Thus, the
First Amended Complaint must stand on its owith@ut reference to any previous pleading, and
Plaintiff must re-file any exhibits he wishestlourt to consider along with the First Amended
Complaint. The First Amendedomplaint is subject to reviepursuant to 28 U.S.C. § 1915A.
No service shall be ordered on any defendarit afteér the Court comptes its § 1915A review
of the First Amended Complaint.

Plaintiff is furtherADVISED that his obligation to pay the filing fee for this action was
incurred at the time the action was filed, tlis filing fee of $350.00 rentss due and payable,
regardless of whether Plaintiff elects file a First Amended Complaint.See28 U.S.C.

8 1915(b)(1)Lucien v. Jockisghl33 F.3d 464, 467 (7th Cir. 1998).

Finally, Plaintiff isSADVISED that he is under a continuiraipligation to keep the Clerk
of Court and each opposing party informed of &hange in his address; the Court will not
independently investigate his whereabouts. THhall be done in wiihg and not later than
7 daysafter a transfer or other change in addressis. Failure to comply with this order will
cause a delay in the transmissmihcourt documents and may result in dismissal of this action
for want of prosecutionSeeFeD. R.Civ. P. 41(b).

In order to assist Plaintiff in prepag his amended complaint, the ClerlODERECTED
to mail Plaintiff a blank civil rights complaint form.

IT IS SO ORDERED.
DATED: October 26, 2017

s/J. Phil Gilbert
UnitedState<District Judge

10



