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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

RODERICK T. ALLEN,
#N94327,

Plaintiff,

VS. Case No. 17-cv-00968-M JR
UNIDENTIFIED PERSON,
DR. BUTALID,

SHARON McGLORN,

DR. SIDDIQUI, and
WARDEN J. LASHBROOKE,

N N N N N N N N N N N N N N

Defendants.
MEMORANDUM AND ORDER

REAGAN, Chief District Judge:

Plaintiff Roderick Allen, an inmate who is incarcerated at Menard Correctional Center
(“Menard”), is currently subjedo a filing restriction imposeg@ursuant t&Support Sys. Int'l, Inc.
v. Mack 45 F.3d 185 (7th Cir. 1995)SeeAllen v. EngelageNo. 15cv-00175MJR (S.D. IlI.)
(Doc. 15). On September 7, 20Piaintiff filed a motion seeking leave to bring a new case in
this District, in order to address his claimexcessiveveight loss. Id. (Doc. 20). The Court
granted his motiolut of anabundance of cauticemd allowed hinto file the instant civil rights
action pursuant to42 U.S.C. 8§ 1983, in order to addresdotion for Temporary Restraining
Order (“TRO”) and Preliminary Injunction (“Motion for TRO”{Doc. 2) Because Plaintiff
seeksa TRO, the Court will immediately review this matte8ee Wheeler v. Wexford Health

Sources, Ing 689 F.3d 680 (7th Cir. 2012).
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Motion for TRO

In the Motion for TRO (Doc. 2)and Complain{Doc. 1) Plaintiff alleges that héas
suffered fromsignificant weight loss since he received a tubercul@®3 skin test on February
26, 2010. (Doc. 1, p. 5; Doc. 2, pp. 1, 5).1@laintiff believesthat he was exposed to some
unidentified noxious substance or “destructive . . . chemical [re]actianind the test that
caused him to become illld. His body weight “immediately began to dramd his physical
appearancbegan to deteriorate Id. Plaintiff estimates that his weight wasound 165 pounds
in 2010and hassincedecreased tapproximagly 120 pounds.ld. He assures the Court that he
has not been on a hunger strikeecent yearsand eats all foothat isserved to him. (Doc. 1,
pp. 6, 29; Doc. 2, p. 2).Menard officials refuse tacknowledge any problem witBlaintiff's
weight or healthso he now asks the Court to intervene. (Doc. 1, pp. 6, 9; Doc. 2, pp. 2, 6).

Plaintiff specificallyseeks a medical evaluation and treatment that includes a urine test.
(Doc. 1, pp. 7, 144; Doc. 2, pp. 3, 6).Plaintiff alsorequests thermal underwear, toothpaste,
and toothbrushegor no statedreason (Doc. 1, pp. 1314; Doc. 2, p. 3). Most importantly, he
seekghe following diet tailoredo hisperceivedheed for increased nourishment

(a) In addition to one fulportion regular food tray at each meal provide on a

separate Styrofoam tray: four servings of the protein component of the meal at

lunch and dinner; one serving of vegetable or lettuce, one serving of can/fresh

fruit, and, fourpieces of bread. When baked/fried chicken is served provide three

servings. However, no pork is to be provided, and no-tlesp meats [chicken

nuggets, chicken patty, or fish patty]. Instead provide four servings of some other

protein [tuna fish, hot dogs, turkey (patty or ground), etc];

(b) Beverage served at each meal: Two milks at breakfast (one milk is eight
ounces), three milks at lunch, and two juices at dinner (one juice of four ounces).

! He admits going on a hunger strike for two or three weeks in AWk. 1, pp. 6, 29; Doc. 2, p. 2).
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(Doc. 1, pp. 1314; Doc. 2, p. 2).Finally, because he moncerned that his physical appearance
makes him more susceptible to an assahiét,would like to work on strength training and, to this
end, requests a pair of running shoes and isolated outdoor exercise for “intense outdogy’ runni
which allegedly had a “very positive effect on [his] physical appeatdntiowing the 2010 TB
skin test. (Doc. 1, pp. 11, 4131; Doc. 2, pp. 3, 7). In the Complaifaintiff seeks the same
relief, as well asnoney damages(Doc. 1, pp. 13-14).

A TRO is an order issued without notice to the party to be enjoined, andyilast no
more tharfourteendays. SeeFeD. R. Civ. P. 65(b)(39. A TRO may issue only if “specific facts
in an affidavit or a verified complaint clearly show that immediate or irrepanajoley, loss, or
damage will result to the movant before the adverse party can be heard in opposition.”
FeD. R. Civ. P.65b)(1)(A). Such injunctive relief is also warranted “to prevent a substantial
risk of serious injury from ripening into actual harmParmerv. Brennan 511 U.S. 825, 845
(1994).

A preliminary injunctionis issued only after the adverse party is given notice and an
opportunity to oppose the motiokeeFeD. R. Civ. P.65(a)(1). To obtain preliminary injunctive
relief, Plaintiff must demonstrate that (4¢ will suffer irreparable harm without the relief; (2)
his underlying case has some likelihood of successeomghrits;and (3) no adequate remedy at
law exsts Merritte v. Kessel561 F. App’x 546, 548 (7th Cir. 2014) (citivgoods v. Buss196

F.3d 620, 622 (7th Cir. 2007)). If those three factors are shown, the court then must balance the

% In aDeclaration offered in support of hisatlon for TRO, Plaintiff refers to three incidenis support
of hisclaim that his physical deterioration makes him more susceptilalestult (1) he describes being
“held by the neck” whilehe was escorted without cuffs anothercell on April 17, 2017; (2he was
forced to lie on the cell floor with his hands behind his badutiad while an officerused his foot to
“appl[y] pressure t¢Plaintiff's] right-side rib cagé on July 26, 2017and (3)he was “removed from the
same cell shared with Prisoner Spivey” after “numerous intidef threats and intimidatidibetween
the inmates. (Doc. 1, pp. 8, 112, 3%42; Doc. 2, pp. -B). Plaintiff does not explain how his size or
appearance played any role in these incidents or assert any claims based onitleegs. in
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harm to each party and to the public interest from granting or denying the iajundd.
(citations omitted).Plaintiff's request foiinjunctive reliefis not supported by the allegations in
his Motion for TRO, Complaint, or exhibits.

First, ro spedic facts suggesthat Plaintiffwill suffer immediate or irreparable injury,
loss, or damagwithout immediaterelief. He describes weight loss that has occurogdr the
course of seven years amés most dramati;n 2010 (Docs. 12). He describes nsudden
changein his weightsince 2014and instead allegethat it hasgradually decreased byn
estimatedhirteen to twenty- pounds three years (Doc. 1, p. 30; Doc. 2, p. 1).

Certainly,Plaintiff's low weight is concerningAt the same time, Plaintiff admits that he
has always been thin. (Doc. 1, p. 6; Doc. 2, p.Hg.des not indicate how tall he igDocs. 1
2). He alsodoes not describe a sudden decline in his weight in recent madths.

Furthermore his weight loss is unverified.Plaintiff admits that he does neattually
know how much he weighsThis is becausedwill not allow prison officials to weigh him, take
his vital signs, or treat him(Doc. 1, pp. 8, 222). Plaintiff believes thatheywill only falsify
his medical records.(Doc. 1, p. 7, 3Q Doc. 2, p. 7). Exhibits accompanying the Complaint
document numerous instances since 2014 viHamtiff has refuseaffers by medical staff to
weigh him, take his vital signs, or treat hinfDoc. 1, pp. 222, 2526). In a Declaration,
Plaintiff confirmsthis. (Doc. 1, p. 30).Further, heffers no other informatigrsuch as detailed
descriptions of his deteriorating appearance, loose clothing, etc., to suppottiinsot
excessive weight lossnce 2014.

Plaintiff identifies nospecific medical problemsr symptoms thahave coincidedwith
his weight loss.(Docs. 12). He refers to “serious shodnd long term health probleins the

Motion for TRQ (Doc. 2, p. 3). However, he describes nonkisndeadings (Docs. 12). His



requestfor a urine testmight suggest that he has some quantifiable health problem, but he
includes the results of two urine teftsm 2014 and 201€éhat were both normal (Doc. 1, pp.

24, 33). Similarly, he suggests that intense, aet outdoor running will help with strength
training, but he makes no claim thathees beemlenied exercise opportunities. (Doc)1 The
pleadings simply contain no indicatieather than his own unverified, bare assertion of weight
loss-that Plaitiff faces any immediate or irreparable harm.

This finding extends to his fear of assauRlaintiff alludes to two instances in which
prison guardsnadephysical contactvith him while he wa notcuffed andapplied“pressure” to
restrain himor move m. (Doc. 1, pp. 8, 112, 37#42; Doc. 2, pp. -B). He also refers to
threats exchanged with another inmttat led to their separationHowever, he refers to these
instancesn support of his request for strength trainargidoes not bringeparatelaims based
on these encounterbeyond speculating that prison officials may be attempting to instigate an
assault on himld.

SecondpPlaintiff is unlikely to succeed on the merits of his claim, which is rooted in the
Eighth Amendment proscription against cruel and unusual punishni&ft. GONST., amend.

VIII; see alsdBerry v. Peterman604F.3d 435 (7th Cir. 2010). Prison conditions that depriv
inmates of basic human needs, such as inadequate nutrition, health, ormsafetpnstitute
cruel and unusual punishmenikhodes v. Chapman52 U.S. 337, 346 (1981)es also James v.
Milwaukee Cnty.956 F.2d 696, 699 (7th Cir. 1992). Prison officials also violate the Eighth
Amendment’s proscription against cruel and unusual punishment when thailucto
demonstrates “deliberate indifference to serious medical needs of prisoBstslle v. Gamble

429 U.S. 97, 104 (1976). To succeed on this cllantiff must establish that he suffered from

an objectively serious medical condition and that prison officials respondbddeliberate



indifference. Plaintiff's allegatons satisfy neither requirement, particularly the fiSther than
his unverified claim of weight losslaintiff offers virtually no allegations which suggest that he
has & dbjectively serious medical condition. He also offeis details in the Motion for TRO
and insufficient allegations in the Complairtgarding each defendant’s response to his
perceived medical condition, falling short of satisfying the subjective compohthis claimas
well.

Finally, remediesappear to be available in the prison. According to the pleadings,
Plaintiff has been offered medical care and refubedffers His mistrust of the medical staff,
without more, provides no support for a finditha immediate injunctive relief izarranted.

Moreover, hisdietary requests would benduly burdensomen the prison under the
circumstances presenteBlaintiff does not simply ask for doubde triple portions. He includes
a lengthy listof dietary demands.Thesedemandsseem tohave less to do with increasing his
general level of nourishment for health reasons than they do with increasingcéss @c
desirable foods. He offers no reasoffor requestingcertain foods, at defined timesy the
portionssizes he demands The balance of equities $im favor of the defendantsiAccordingly,
Plaintiff's Motion for TRO shall b©ENIED.

Pauper Status
Plaintiff also does not qualify to proceedny furtherin this action without his
prepayment of the fufiling fee. (Doc. 3). According to his trust fund statement, Plaintiff lacks
sufficient funds to prepay this $400.00 fee. Although payment of the fee may be made in
installments if Plaintiff's request for IFP status is gran§ti915(g) limits the ability oPlaintiff
to proceed IFP, as follows:
In no event shall a prisoner bring a civil action or appeal a judgment in a civil

action or proceeding under this section if the prisoner has, on 3 or more prior
occasions, while incaetated or detained in any facility, brought an action or
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appeal in a court of the United States that diamissedn the grounds that it is

frivolous, malicious, or fails to state a claim upon which relief may be granted

unless the prisoner is under imminent danger of serious physical .injury
28 U.S.C. § 1915(g) (emphasis added).

Plaintiff is barred from proceeding IFP under 28 U.S.C. 8§ 1915(gless he faces
imminent danger of serious physical injurBetween 2011 and 2015, he filed nineteen lawsuits,
and most were dismissed as being frivolous or meritless. In the processffRlamtmulated
more thanthree “strikes’® See28U.S.C. § 1915(g). He continued filing so many frivolous,
meritless, ad even redundant claims after doing so that he racked up more than $6,000.00 in
unpaid filing fee§ and earned a filing restrictiowvhich prohibited him, with certain narrow

exceptions, from filing any new civil action in this Court until such time as hephiasthe

$6,625.00 in outstanding filing fees in full. (Doc. 15).

3 Allen v. Chapman, et al.Case No. 1tv-1130MJR (S.D. Ill., dismissed Aug. 29, 2012);
Allenv. Godinez, et al. Case No. 12v-936-GPM (S.D. Ill.,, dismissed Oct. 18, 2012);
Allenv. Harrington, Case No. 18v-725-GPM (S.D. lll., dismissed Aug. 22, 2013); aAtlen v. Bower,
et al, Case No. 1:8v-931MJR (S.D. lll., dismissed March 17, 2014llen v. ChapmanCase No. 14
cv-348-JPG (S.D. lll,, dismissed Jun. 24, 2014).

* The unpaid fees that Plaintiff owes in each of the cases thadiiéed in this District are as follows:

Allen v. Chapman Case No. 1tv-1130MJR (S.D. Illl.,, dismissed Aug. 29, 2012) ($350.00);
Allenv. Godinez Case No. 12v-936-GPM (S.D. Ill., dismissed Oct. 18, 2012) ($350.00);
Allenv. Harrington, Case No. 18v-725-GPM (S.D. Illl.,, dismissed Aug. 23, 2013) ($350.00);
Allenv.Bower, Case No. 18v-931MJR (S.D. I, dismissed Mar. 17, 2014) ($400.00);

Allenv. Cartwright, Case No. 14v-98-MJR-SJW (S.D. lll. 2014) ($350.00)Allen v. Chapman
CaseNo. 14cv-348-JPG (S.D. lll., dismissed Jun. 24, 2014) ($400.80gn v. Mennenrich Case No.
14-cv-380-JPG (S.D. lll., dismissed July 7, 2014) ($400.08l)en v. Hanks Case No. 14v-883-JPG
(S.D. lll., dismissed Nov. 3, 2014) ($400.0@)jen v. EngelageCase No. 1&v-175MJR (S.D. I,
IFP deniedand subject to disresa) ($400.00);Allen v. Dunbay Case No. 1&v-587MJR (S.D. I,
dismissed pursuant to this order) ($400.00). The unpaid fees thatffPtairts in each of his related
appeals are as followsAllen v. ChapmanApp. No. 123162 (7th Cir., dismissed dal7, 2013)
($455.00);Allen v. GodinezApp. No. 123543 (7th Cir. Jan. 16, 2013) ($455.08)lenv. Bower, App.
No. 142249 (7th Cir., dismissed Jan. 23, 2015) ($505.80&n v. Cartwright App. No. 151236 (7th
Cir., dismissed July 15, 2015) ($505.08)len v. Cartwright App. No. 151259 (7th Cir., dismissed July
15, 2015) ($505.00). Excluded from this total are the filing fees that Plaintiértlyr owes in the
following four pending ases:Allen v. Hanks Case No. 14v-591-JPGPMF (S.D.ll., filed May 22,
2014); Allen v. AsselmeierCase No. 1&v-334NJR-DGW (S.D. lll., filedMar.27, 2015);Allen v.
Hanks App. No. 151491 (7th Cir., filed May 1, 20154llen v. HanksCase No. 1&v-863-SMY (S.D.
Ill., filed Aug. 5, 2015).



Given his litigation history, Plaintiff is only eligible®o proceed IFP in this casé he
faces imminent danger of serious physical injury. 28 U.S.C. 8§ 1p15kg United States Court
of Appeals for the Seventh Circuit has explained that “imminent danger” withimeaning of
§1915(g) requires a “real anproximate” threat of serious physical injury to a prisoner.
Ciarpaglini v. Sainj 352 F.3d 328, 330 (7th Cir. 2003) (citibgwis v. Sullivan279 F.3d 526,
529 (7th Cir. 2002)). Courts generatiyeny leave to proceed [as a paupshen a prisoner’s
claims of imminent danger are conclusory or ridiculousd. at 331 (citingHeimermann v.
Litscher, 337 F.3d 781, 782 (7th Cir. 2003)). Additionally, “[a]llegations of past harm do not
suffice” to show imminent danger; rather, “the harm must be imminentcurring at the time
the complaint is filed,” and when prisoners “allege only a past injury that has notckaours
deny them leave to proceed [as a paupeld. at 330 (citingAbdul\Wadood v. Nathgrol F.3d
1023 (7th Cir. 1996)).

The allegatios support no finding that Plaintiff faces imminent danger of serious
physical injury at this time, for the same reasons that he did not qualify leOa Plaintiff's
claim of weight loss is based on his own estimates and unsupported by any suggasstien th
faces a related health problem. Plaintiff will not allow prison medical staff to weigead him,
and he includes exhibits which reveal that he has repeatedly refused such offedausiracg
2016, shortly after the filing restriction took effect in August 2015. Plaintiff hagedribe
urine test results from 2014 and 2016, both of which were norrHal otherwise offers no
reason why IFP status should be granted and he should be allowed to proceed anyifiaahier w
the prepayment of the fufiling fee for this action. The Court discerns no basis in the
Complaint, let alone the other pleadings, for a finding of imminent darfidgerIFP Motion shall

therefore bédENIED.



Finally, althoughthe Court has considered Plaintiff's Motion for TR®declines to
entertain this matter any further. Plaintiff is the subject of a filing restmi¢hiat he earned in a
case involving virtually identical claims isllen v. EngelageNo. 15¢cv-00175MJR (S.D. ll.)
(Doc. 15). The claims in this case asmilar to claimsthattwice resulted in the revocation of
Plaintiff's IFP status by the Seventh Circuit Court of Apped&se Allen v. ChapmaApp. No.
12-3162 (7th Cir. 2012) (Doc. 17Kllen v. GroovesApp. No. 122543 (7th Cir. 2012) (Doc. 5)
(revoking IFP status in two cases involving claims against prison officalsalfegedly
attempting to kill Plaintiff by administering a contaminated TB skin test after findiig“tio
reasonable person would suppose that Allenjseaphas merit”). The filing restriction was
extended by Order of this Court until August 18, 2018, and shall now include the Complaint in
this case as wellAllen v. EngelageNo. 15¢v-00175-MJR (S.D. IlI.) (Doc. 21).

Disposition

IT ISHEREBY ORDERED that Plaintiff's Motion for Temporary Restraining Order
and Preliminary InjunctiofDoc. 2)andMotion for Leave to Procedad forma pauperigDoc. 3)
is DENIED. Plaintiff is obligated to pay the full filing fee of $400.00 for this action.

IT ISFURTHER ORDERED that the filing restrictionmposed inAllen v. Engelage
No. 15cv-00175MJR (S.D. IIl.) (Doc. 15), and extended by Order (D2%). dated September
11, 2017, covers the Complaifdoc. 1)in this case.The Complaint and this actiarehereby
DISM I SSED without pre udice pursuant to the filing restriction.

IT 1S ORDERED that the pending Motion for Recruitment of Counsel (Doc. 4) is
DENIED as MOOT, given the Court's decision that the filing restriction applies to the

Compilaint.



If Plaintiff wishes to appeal this dismissal, his notice of appeal must be filed with this
Court within thirty days of the entry of judgmenEeDp. R. ApPpP. P. 4(a)(1)(A). If Plaintiff does
choose to appeal, he will be liable for the $505.00 appellatg fdie irrespective of the outcome
of the appeal.SeeFeD. R. Apr. P.3(e); 28 U.S.C. § 1915(e)(2xmmonsy. Gerlinger 547 F.3d
724, 725-26(7th Cir. 2008) Sloanv. Lesza 181 F.3d857, 858-59(7th Cir. 1999) Lucienv.
Jockisch 133 F.3d 464, 4677th Cir. 1998). Moreover, because Plaintiff has “struck out” and
has not shown that he is in imminent danger of serious physical injury, this Court withnbt g
him permission to procedd forma pauperison appeal. Finally, if the appeal is foundbe
nonmeritorious, Plaintiff may also incur another “strike.” A proper and yimabtion filed
pursuant to Federal Rule of Civil Procedure 58gay toll the 36day appeal deadlinefED. R.
APP.P.4(a)(4). A Rule 59(e) motiomust be filed no more than twergyght (28) days after the
entry of the judgment, and this 28-day deadline cannot be extended.

Finally, Plaintiff is FURTHER ADVISED that he is under a continuing obligation to
keep the Clerk and each opposing party informed of any change in his address, &eddbattt
will not independently investigate his whereabouts. This shall be done in writing atademot
than seven (7) days after a change in address occurs. Failure to complligisvithrder will
cause a delay in the transmission of court documents.

The Clerk isSDIRECTED to enter judgment andose this case.

IT 1SSO ORDERED.

DATED: September 14, 2017

s/ MICHAEL J. REAGAN

Chief Judge
United States District Court
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