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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

DEMOND CHRISTMAS,
Plaintiff,

VS. Case No. 17—cv-1006—JPG
WEXFORD HEALTH SOURCES, INC.,
ROBERT SHEARING,

JOHN TROST,

ERIC JOHNSON,

RYAN SUTTERER,

CHRISTINE LOCHHEAD, and

GAIL WALLS,

N N N N N N N N N e ' ' ' '

Defendants.

MEMORANDUM AND ORDER

GILBERT, District Judge:

Plaintiff Demond Christmas, an inmate in iMed Correctional Centebrings this action
for deprivations of his constiional rights pursuant to 40.S.C. 8§ 1983. Plaintiff requests
declaratory relief, a permanenjunction, and monetary damages$his case is now before the
Court for a preliminary review of the Complapursuant to 28 U.S.C. 8§ 1915A, which provides:

(a) Screening — The court shall review, before d@ting, if feasible or, in any
event, as soon as practicalalfter docketing, a complaint ia civil action in which a
prisoner seeks redress from a governmental entity or officer or employee of a
governmental entity.

(b) Grounds for Dismissal — On review, the court shall identify
cognizable claims or dismiss the complaint, or any portion of the complaint, if the
complaint—

(1) is frivolous, malicious, or fails to state a claim on which
relief may be granted; or

(2) seeks monetary relief fromdefendant who is immune
from such relief.
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An action or claim is frivolous if “it lacks aarguable basis either in law or in fact.”
Neitzke v. Williams490 U.S. 319, 325 (1989). Frivolousnissan objective standard that refers
to a claim that any reasonable person would find meritlless.v. Clinton209 F.3d 1025, 1026-
27 (7th Cir. 2000). An action fails to state aiel upon which relief can be granted if it does not
plead “enough facts to state a claim thefethat is plausible on its face.Bell Atlantic Corp. v.
Twombly 550 U.S. 544, 570 (2007). The claim of entidnt to relief must cross “the line
between possibilityand plausibility.” Id. at 557. At this juncture, the factual allegations of the
pro secomplaint are to be liberally construefiee Rodriguez v. Plymouth Ambulance $S&@7
F.3d 816, 821 (7th Cir. 2009).

Upon careful review of the Complaint aaey supporting exhibitsthe Court finds it
appropriate to exercise ituthority under 8 1915A; portions of this action are subject to
summary dismissal. The Court also congdePlaintiffs Memorandum in Support of his
Compliant at Doc. 1-1.

The Complaint

Plaintiff alleges that prior tarriving at Menard in 2012, lveas assaulted by an officer at
Cook County Jail, which resulted in severe fadamage, including aght orbital fracture.
(Doc. 1, p. 11). After the initial assault, Pl#inivas taken to John Stger Hospital in Chicago
in July 2012, where a CAT scan was performktl. Although the CAT scashowed the broken
bones, Plaintiff's face was still swollen, pneding surgery, and so the specialist ordered a
follow-up visit. 1d.

Prior to receiving his follow-up visit at StragePlaintiff was transferred to the lllinois
Department of Corrections (“IDOC”) and assigrtecthe Stateville Northern Reception Center,

where Wexford Health Sources is ttesignated health care provideld. Plaintiff informed



Stateville officials about his facidtactures and requested carkel. On November 14, 2012,
Plaintiff was transferred to Menard Correctional Centdr. Amy Lang, who is not a defendant
here, performed a screening upon entry into Megnlaut although she noted the fracture of the
right eye socket, she erroneously mbthat Plaintiff denied any painld. Plaintiff alleges he
was actually experiencing facial pain, sevikeeadaches, dizziness, double vision, blurry vision,
and ringing in his eardd.

Plaintiff began requesting to see the optaisgtbut despite writing a letter on December
14, 2012 and again on January 14, 2@ajntiff did not actuallyget to see Dr. Eric Johnson
until January 30, 2013. (Doc. 1, p. 12). Upon information and belief, Plaintiff believes that
Johnson was an employee of Eyecare Solutions, who was under contract with Wexford to
provide medical optometry servicekl. Johnson failed to examine Plaintiff, and when Plaintiff
told him that the Stroger specialist had recomdasl surgery, Johnson told Plaintiff that surgery
would not fix his problems anddhWexford would not approve igery due to the expenséd.
Johnson referred Plaintiff to the on-site medical direclwr. Plaintiff submitted a sick call slip 6
weeks later on March 15, 2013 when he still hatl been seen; amoamed nurse said she
would put him in to see the doctor and gave him some Tylenol. (Doc. 1, pp. 12-13).

On March 23, 2013, Plaintiff's blurry visiacaused him to misjudgée edge of his bunk
and fall off the top. (Doc. 1, p. 13). He hit his head on the fltdr. Plaintiff saw Dr. Shearing
on March 25, 20131d. Shearing told Plaintiff that he ditbt need surgery and that surgery was
too costly. Id. Plaintiff told Shearing about his atieal history and his current pain and
suffering. 1d. Shearing prescribed 2 weeks of ibuproféd. Plaintiff's medical records show
that Shearing received Plaintiff's recorderfr Cook County Jail on April 26, 2013. (Doc. 1, p.

20).



Plaintiff saw Shearing again on April 26, 201®oc. 1, p. 14). Shearing again reiterated
that Plaintiff would not be receiving s@y, no matter how many grievances he filell.
Shearing denied that any treatmentluding pain medication, was necessanyl. Plaintiff
alleges that Shearing falsified the April 26, 2013Jio&l record entry to cover up his deliberate
indifference. Id. Plaintiff wrote a grievances on kh 25, 2013 regarding $imedical care, to
which Gail Walls responded on June 11, 2013, stating “You have seen the eye doctor, medical
doctors, and nurses for sick call since beinglabard CC. The last time was on April 26, 2013
by Dr. Shearing. At that time herote you had received alletment necessary for your issue
and no further follow-up was necasg. If you have further issueslease put in fosick call.”

Id. (Doc. 1, p. 47). Plaintiff vate a grievance on Walls’ qgense on June 18, 2013. (Doc. 1, p.
15).

In addition to Plaintiff's pai, he also experienced constgots drainage from his right
eye. Id. Plaintiff continued to experience pain and sufferitd). He learned sometime in 2014
that Shearing had been replaced as site mediitor and submitted another sick call request
slip. Id. Plaintiff was seen on October 5, 2014 fordye and nasal problems, and was told that
he’'d be referred to th®ID and the eye doctorld. Plaintiff was seen by the new Wexford
Medical Director, Dr. Trost, on October 9, 2014Doc. 1, p. 16). Trost prescribed Claritin,
Bactrim, and Bleph to address the pus drainageRiaintiff's allergies and referred Plaintiff to
the eye doctorld.

Plaintiff was seen by on-sitgptometrist Dr. Christine Lahhead on October 23, 2014.
Id. Lochhead performed a brief eye exam, and prescribed a warm comjaes§he told

Plaintiff that Wexford would noprescribe surgery because Rtdi’'s condition did not meet



Wexford’s policy requirements and because Plgisitinjury had occurred prior to his time in
IDOC custody.ld.

Plaintiff saw on-site optometrist Lewis Byrich on March 7, 2016. (Doc. 1, pp. 16-17).
Plaintiff alleges that Eyrich pformed the first complete eye @xination he received at that
time. (Doc. 1, p.17). Eyrich recommended auiside referral based on the ongoing mucus
discharge that had notsgonded to treatmentld. The referral was approved on March 15,
2016. Id. Plaintiff saw Dr. DonaldJnwin of Quantum Vision Center (“QVC”) on April 12,
2016, who recommended a surgical consultRintiff’'s brokenright eye socket.ld. Eyrich
also recommended a follow-up for potential glaucortéh. Plaintiff saw Tost again on April
29, 2016, who in turn referred Plaintifatk to the on-site optometristd. When Plaintiff next
saw the on-site optometrist, lteld Plaintiff he did not nderstand why the April 12, 2016
recommendation had not been acted on and suldnaittequest for referral, which was approved
on July 6, 2016. (Doc. 1, p. 18).

Plaintiff went off-site on August 15, 2016 saw another unidentified eye specialist
with QVC who also agreed that Plaintiff needeulgery, but declined to perform it because QVC
was not equipped for the procedure. (Doc. 11§). This optometrishlso recommended that
Plaintiff be referred to a hospital for surgery dold Plaintiff that he could go blind without the
surgery. Id. However, once Plaintiff returned tdenard, Trost delayed following up with
Plaintiff and submitting his paperworkld. As a result, Wexford tilization review did not
approve the referral until September 23, 2016, Rlaihtiff was not actuly scheduled for a
consultation until October 11, 2016d. The consultation was satded for December 1, 2016.

Id. Plaintiff also saw DrSutterer on October 7, 2016&.



At the consultation, the specialist agreedttsurgery was necessary, exactly as the
specialist at Stroger had recommended more thgrars prior. (Doc. 1, p. 20). Plaintiff finally
had surgery on March 7, 2017. (Doc. 1, p. 21). Plaintiff was also told at the December 1 visit
that the pus draining from his @ywas due to his tear ductsrgeblocked, and was the cause of
fevers, headaches, dizziness, deubsion, and blurry visionld.

Discussion

Based on the allegations of the Complaint,Glo@irt finds it convenient to divide the pro
se action into 4 counts. Therpes and the Court will use éke designations in all future
pleadings and orders, unless otherwise directed by a judicial officer of this Court. The following
claims survive threshold review:

Count 1 — Wexford’s policies regarding cosind eye care delayed Plaintiff's

medical treatment for more than 4 ygaprolonging his pain and suffering in

violation of the Eighth Amendment;

Count 2 — Wexford, Shearing, Trost, Johnson, Sutterer, Lochhead, and Walls

were deliberately indifferent to Plaintiff's eye condition in violation of the Eighth

Amendment when they failed to diagnolis right orbital facture, failed to

follow the recommendation of the specialist from John Stroger Hospital, delayed

treatment, and failed to follow repeated specialist recommendations.

Plaintiff has also attempted twing other Counts, but for éhreasons elucidated below,
these claims do not survive threshold review.

Count 3 — Shearing, Trost, Johnson, Sutteréochhead, and Walls were

medically negligent pursuant to state lawentthey failed to diagnose Plaintiff's

right orbital facture, failed to follow the recommendation of the specialist from

John Stroger Hospital, delayed treatment] &iled to follow repeated specialist

recommendations;

Count 4 — Wexford, Shearing, and Walls violat&daintiff's First and Fourteenth

Amendment rights when they retaliated against Plaintiff for filing grievances over

the denial of medical care.

As to Plaintiff's Count 1, for purposes of § 1983, the courts treat “a private corporation

acting under color of state law as though it were a municipal enlégRson v. Ill. Medi—Car,
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Inc., 300 F.3d 760, 766 n.6 (7th Cir. 2002), so Wexforlll veé treated as a municipal entity for
this suit. “[T]o maintain a 8 1983 claim againsmanicipality, [a plaitiff] must establish the
requisite culpability (a ‘policy or custom’ attributable to municipal policymakers) and the
requisite causation (the policy or custamas the ‘moving force’ behind the constitutional
deprivation).”Gable v. City of Chicaga?96 F.3d 531, 537 (7th Cir. 2002)upting Monell v.
Dep't of Social Servs436 U.S. 658, 691 (1978)).

Here Plaintiff has alleged that Wexforthd a policy of not approving eye surgery
because it was too costly. He has alleged tlsasdmigery to repair a broken orbital floor, which
the Court assumes is a serious medical need éosake of this order, was delayed more than 4
years because of Wexfosdpolicies. As a result of the ldg, Plaintiff suffered from numerous
symptoms, including pain, dizziness, headachksred vision, ear ringing, and double vision.
He also alleges that he was put at increasedofisieveloping glaucoma by the failure to treat
his blocked tear ducts, which weaeside effect of his initial injury. Plaintiff also alleges that
Wexford has a policy of providinmsufficient treatment for eye conditions generally. Plaintiff
has alleged that his medical care providers actesupuat to these policiesid that as a result of
these policies, he was harmed. That igant to state a claim at this stag€ount 1 shall
proceed on Plaintiff's claims #h Wexford had unconstitutional pies regarding the cost of
treatment and treatmefar eye conditions.

Plaintiff has also attempted to bring a claim based on respondeat superior against
Wexford. Governmental entities cannot bddhkable for the unconstitutional acts of their
employees unless those acts were carried ousupnt to an official custom or policy.
Pourghoraishi v. Flying J, In¢ 449 F.3d 751, 765 (7th Cir. 2006%ee also Monell v. Dept. of

Soc. Sery 436 U.S. 658, 694 (1978). Respondeat superittrerefore not amdependent basis



for liability pursuant to § 1983While the Seventh Circuit has expressed some skepticism about
the continued vitality of case law prohibiting claims against private corporations except in cases
in where a policy caused the har8hields v. lllinoisDept. of Corrections746 F.3d 782, 786

(7th Cir. 2014), theShieldscourt ultimately continued to exterMonell to private corporations

and require that plaintiffs shothat their injuries were causdy a Wexford policy, custom, or
practice of deliberate indifferencéd. at 795. Given this precedent, Plaintiff's claims based on
the alternative theory of respondeat supesball be dismissed, to the extent they are
encompassed @ount 1.

Count 2 generally alleges that the individual ded@nts were deliberately indifferent to
Plaintiff's eye condition. Pran officials impose cruel and unusual punishment in violation of
the Eighth Amendment when they are delibayaindifferent to a sgous medical needEstelle
v. Gamble 429 U.S. 97, 104 (1976¢hatham v. Davis839 F.3d 679, 684 (7th Cir. 2016). In
order to state a claim for delilze indifference to a serious meali need, an inmate must show
that he 1) suffered from an objectively seriomsdical condition; and 2jhat the defendant was
deliberately indifferent to a risk &ferious harm from that conditioRetties v. Carter836 F.3d
722, 727 (7th Cir. 2016). An objectively serious condition includes an ailment that has been
“diagnosed by a physician as mandating treatment, tlwaiesignificantly affects an individual’s
daily activities, or which involveshronic and substantial painGutierrez v. Peters111 F.3d
1364, 1373 (7th Cir. 1997). The subjective eletmenquires proof that the defendant knew of
facts from which he could infer that a subsgnrisk of serious harmexists, and he must
actually draw the inferenceZaya v. Sood836 F.3d 800, 804 (7#@ir. 2016) (citingFarmer v.

Brennan 511 U.S. 825, 837 (1994)).



“Delaying treatment may constitute deliberatdifference if such delay exacerbated the
injury or unnecessarily prolonged an inmate’s patbdimez v. Rand|é680 F.3d 859, 865 (7th
Cir. 2012) (internal citations and quotations omittsgg also Farmer v. Brennabl1l U.S. 825,
842 (1994). The Eight Amendment does not givisoners entitlement to “demand specific
care” or “the best care possible,” but only requires “reasonable measures to meet a substantial
risk of serious harm.” Forbes v. Edgar 112 F.3d 262, 267 (7th €Ci1997). Deliberate
indifference may also be showhere medical providers persiata course of treatment known
to be ineffective. Berry v. Peterman604 F.3d 435, 441-42 (7th Cir. 201®Greeno v. Daley
414 F.3d 645, 655 (7th Cir. 2005).

The Court presumes that Plaintiff's eye condition and its attendant symptoms constitute a
serious medical need for the purposes of thileior Plaintiff has nanteWexford in connection
with this count, but Wexford must be dismissed fréount 2, because as discussed more fully
above, Wexford can only be held responsible dhemry that employeescted pursuant to an
unconstitutional Wexford policy or custom, anattlallegation is already fully encompassed by
Count 1.

Plaintiff has adequately alleged deliberandifference against Defendants Shearing,
Trost, Johnson, Lochhead, and Walls. Plairtdls alleged that he suffered from a serious
medical need. As to Shearing, he has furthegetlethat Shearing repealedold him that he
was not in need of medical remand denied him medical cardespite the persistence of
Plaintiff's symptoms. The deniaf medical care to a prisoner suffering from a serious medical
need is textbook deliberate indifference.

However, Plaintiff's claims against Shearing mhbstdismissed at this time on statute of

limitations grounds. Although typically, affirmativdefenses such filing after the statute of



limitations are litigated by the parties after servgse Jones v. Bock49 U.S. 199, 212 (2007),
a Court may invoke these defenses on 8§ 1915/ewewhen the availability of the defense is
apparent on the face of the Complaintvalker v. Thompsor288 F.3d 1005, 1009 (7th Cir.
2002);Gleash v. Yuswakd08 F.3d 758, 760 (7th Cir. 2008Brownlee v. Conined57 F.2d 353,
354 (7th Cir. 1992).

Section 1983 does not contata own statute of limitations, and so § 1983 claims are
governed by the law of the state wlehe alleged violation occurredlohnson v. Rivera272
F.3d 519, 521 (7th Cir. 2001)(citing/ilson v. Garcia 471 U.S. 261. 276 (1985)). In this
District, 8 1983 claims are governed Hinbis’ 2-year statute of limitations.Dominguez v.
Hendley 545 F.3d 585, 588 (7th Cir. 2008). However @ourt is also bounb apply a state’s
tolling rules, and in lllinoisthe operation of 738LCS 5/13-216 has the effect of tolling the
limitation period while a prisoner completes the administrative grievance proGssez v.
Randle 680 F.3d 859, 864 (7th Cir. 2012)alker v. Sheaharb26 F.3d 973, 978 (7th Cir.
2008); Johnson 272 F.3d at 521. The statute is onljletd while the prisner exhausts his
administrative remedies; it is not tolled during time period between the injury and the start of
the administrative remedy procesSantiago v. Snyde11 F. App’'x 478, 480 (7th Cir. 2006)
(rejecting plaintiff's argument thdte was entitled for 8 more months of tolling to account for the
time between his injury and hisigvance when he was allegedly gwing informal remedies).

The last time Plaintiff saw Dr. Shearing svApril 26, 2013, more than 4 years prior to
the time Plaintiff filed suit. Plaintiff argues s memorandum in support of the Complaint that
his claims are timely as to Shearing due ® tbntinuing violation dctrine. The continuing
violation doctrine holds that a olation keeps accruinfpr so long as it astinues to happen.

Heard v. Sheahar253 F.3d 316, 319 (7th Cir. 200%ge also Turley v. Rednoui29 F.3d 645,
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651 (7th Cir. 2013). For example, in a medicdibéeate indifference claim, the claim continues

to accrue as long as the condition goes untrealdds allows a plaintiff to reach back to the
beginning of a constitutional violation even if that beginning lies outside of the statute of
limitations period, in lieu of muiring litigants tobring suit over every Bgle incident of
unlawful conduct.ld. However, the termination of injury is not the only means of claim accrual;
when a defendant loses the ability to addtéssplaintiff’'s condition,the claim immediately
accrues as to that persorHeard v. Elyea525 F. App’x 510, 511 (7th Cir. 2013) (finding
summary judgment on statute of limitations grouagpropriate where defendant retired 3 weeks
before prisoner received adequate treatnaewt prisoner did not bring suit until 2 years after
treatment date).

Although it is not clear exactly when Shiegr left his employmet at Menard, the
Complaint affirmatively alleges that Shearimgas not the medical director anymore as of
October 5, 2014. In fact, Plaifitalleges that he specificallyought treatment because he had
been told that Shearing hadtland someone else would bekimgy the medical decisions. Thus,
it is clear from the Complaint that as oft@lger 5, 2014, Shearing was lomger able to offer
Plaintiff treatment to address his condition. Giving Plaintiff the benefit of the inference most
favorable to him and assuming that Shearing was employed up to October 4, 2014, Plaintiff
would have had to bring suit no later than October 4, 2016. He is almost a year too late. Even
assuming that the statute of limitations wasetblwhile Plaintiff exhausted his November 16,
2016 grievancé Plaintiff would only be entitled to 27 dag$ tolling. He would have had to file

suit no later than October 31, 2016. Becausentffadlid not file suit until September 20, 2017,

! This is a dubious proposition because Plaintiff filedrievance more than 60 days after Shearing left
Menard, which likely makes it untimely.
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his claims against Shearing are barred by the statute of limitations, and Shearing will be
DISMISSED with prejudice from Count 2.

Plaintiff has also stated aagin against Trost for delibemtndifference. Although Trost
did attempt to treat Plaintiff's symptoms regagl pus drainage, he did not take action when
those symptoms persisted. Additionally, Pldirtias alleged that Trost delayed referring him
for surgery for months after it was approved, witaused Plaintiff additional pain and suffering
unnecessarily. These facts also statelaan for deliberate indifference, a@ount 2 will
proceed against Trost.

Additionally, Plaintiff has stated a dedéibate indifference claim against Johnson.
Plaintiff has alleged that he saw Johnsonepron January 30, 2013, and that Johnson failed to
perform an eye examination, told him that hewd not approve surgery for reasons of cost and
Wexford policy, and referred him to the medida&ector, who had n@ptometry training or
experience. Prison officials must give medical treatment that is adequate to the severity of the
condition and consistent with professional normsrez v. Fenoglio792 F.3d 768, 777 (7th Cir.
2015). As Plaintiff has allegedahhe had a legitimate eye conalitiin need of treatment, and
that Johnson responded inappropriately, he hdequately stated a claim for deliberate
indifference against Johnson.

It is possible that Plaintiff's claim ageat Johnson is also fad by the statute of
limitations for the same reasons discussed above. However, unlike Shearing, Plaintiff has not
affirmatively alleged Johnson left his position so as to be unable to correct the constitutional
violation as of a certain dateThe exact contours of Johnson’s employment situation are also
unclear. Plaintiff has allegedahhe worked for a subcontractior Wexford, but has not been

explicit as to whether Johnson was the on-siteroptast or whether he was an outside medical
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provider. If Johnson worked on-site, theaiol would likely accrue on his last day of
employment, which is not currentiy the record. But if he was a one-time referral, it is possible
the claim accrued on January 30, 2013. Becausstaélgte of limitations defense is not clear
from the face of the Complaint, agth Shearing, the Couwill not dismiss Johnson at this time.

As to Lochhead, Plaintiff has also statedadid deliberate indiffenece claim. Plaintiff
alleges that when Lochhead examined him,dtle& cursory examination, and then told him she
would not recommend surgery based on non-medical reasons per Wexford's policies. As
Plaintiff has alleged that he needed surgeryhat time of his examination, he has made a
plausible allegation that Lochhead’s conduct amounted to dmiédbendifference. As with
Johnson, it is possible that Lochhead has a stafuimitation defense, but as her work history
is not included with the Complaint, the defensaas clear from its face, and the Court will not
dismiss Lochhead at this time.

Finally, as to Walls, Plaintifhas alleged that he filed aigrance detailing his lack of
medical care, and Walls deni#don June 11, 2013. Plaintiff fanot alleged that Walls was
actively involved in providing medical treatmentaaty time. His sole contention is that Walls
condoned or turned a blind eye to the behagfahe medical department when she responded
that Plaintiff had received adequate medicakcaAn inmate’s correspondence with a prison
administrator may show a basis for persondlilitg where the correspondence shows that the
official had the requisite knowledgd the deprivation at issud?erez 792 F.3d at 781-82. If the
condition required the officer to exise his or her authority andettofficial refused to do so, the
official may have beedeliberately indifferentld. at 782.

Here the Complaint does not delineate the exact scope of Walls’ authority. It is not clear

whether she could have acted to force the megiaaliders to secure surgery for Plaintiff or
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take his eye condition more seribus|t is doubtful that thdune 11, 2013 response adequately
demonstrates deliberate indifference becaiises clear from the grievance that Walls
investigated Plaintiff's complais and found that he had beeeatied. However, the Complaint
does not provide facts that woulahtketo show that Walls was the type of official entitled to rely
on the medical judgment of others. Plaintiff has aléeged that he continued to file grievances
after the June 11th response, and if Walls saxge grievances and took no further action, she
could have been deliberatelydifferent. The Court will permiturther factual development on
Plaintiff's claim against Walls and pern@bunt 2 to proceed as to her.

Plaintiff has also alleged that Sutterer wiatiberately indifferenbut the Court can only
find a single mention of him in the statementctdim: “Plaintiff was seen by Dr. Sutterer on
October 7, 2016, over seven (7) weeks after Augus2aH,; off-site specialistisit.” (Doc. 1, p.
18). This lone allegation does not support antléor deliberate indifference. It may suggest
that Sutterer knew about Plaifis condition, but without any aount of whataction Sutterer
took or failed to take, it provides no plausilalbegation that Sutterer taa culpable state of
mind. Sutterer will bdISMISSED from Count 2 without prejudice for failure to state a claim
against him.

Count 3, alleging negligence pursuatat state law, must be sthissed. Where a district
court has original jurisdiction ove civil action such as a § 198im, it also has supplemental
jurisdiction over related statewaclaims pursuant to 28 U.S.€.1367(a), as long as the state
claims “derive from a common nucleus of opemtifact” with the original federal claims.
Wisconsin v. Ho-Chunk NatioB12 F.3d 921, 936 (7t@ir. 2008). “A loo® factual connection
is generally sufficient.”"Houskins v. Sheahab49 F.3d 480, 495 (7th Cir. 2008) (citiBger v.

First Options of Chicago, Inc.72 F.3d 1294, 1299 (7th Cir. 1995) While this Court has
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supplemental jurisdiction over these state-lawnetapursuant to 28 U.S.C. § 1367, this is not the
end of the matter.

Under lllinois law, a plaintiff “[ijn any actionwhether in tort, cont or otherwise, in
which the plaintiff seeks damages for injuriesdeiath by reason of mexdil, hospital, or other
healing art malpractice,” must file an affidaalong with the complaint, declaring one of the
following: 1) that the affiant has consulted amdiewed the facts of the case with a qualified
health professional who has reviewed thdntland made a written regothat the claim is
reasonable and meritorious (and the written report must be attached to the affidavit); 2) that the
affiant was unable to obtain such a consultatidoreethe expiration of the statute of limitations,
and affiant has not previoustoluntarily dismissedan action based on the same claim (and in
this case, the required written report shall be filed within 90 days after the filing of the
complaint); or 3) that the plaintiff has maderequest for records but the respondent has not
complied within 60 days of receipf the request (and in this cabe written report shall be filed
within 90 days of receipt of the record§ee735 LL. CoMP. STAT. 85/2-622(a) (West 2017). A
separate affidavit and report shiad filed as to each defendarg@ee735 LL. Comp. STAT. 85/2-
622(b). It is not enough that Plaintiff has eviderhat a doctor told him he needed surgery in
2012, and that other doctors agredth him and expressed concehat Plaintiff did not get his
surgery prior to March 2017; Plaifi must actually find a doctor wilhg to put in writing that he
has a medical malpractice case.

Failure to file the required certificate grounds for dismissal of the claingee735 LL.
CompP. STAT. § 5/2-622(g);Sherrod v. Lingle223 F.3d 605, 613 (7th Cir. 2000). However,
whether such dismissal should be with or withprejudice is up to #h sound discretion of the

court. Sherrod 223 F.3d at 614. “lllinois courts have held that when a plaintiff fails to attach a
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certificate and report, théa sound exercise of discretion mandateat [the plaintiff] be at least
afforded an opportunity to amend her complaintamply with section 2-622 before her action
is dismissed with prejudice.d.; see also Chapman v. Chandr@ase No. 06-cv-651-MJR,
2007 WL 1655799, at *4-5 (S.D. lll. June 5, 2007).

In the instant case, Plaintiff has failed tdefithe necessary affidavits or reports.
Therefore, the claim il€ount 3 shall be dismissed. However, the dismissal shall be without
prejudice at this time, and Plaiffittshall be allowed 35 days to file the required affidavit(s), if he
desires to seek reinstatementtiofs claim. The certificate(s) of merit must also be filed, in
accordance with the applicable section of 85/2-@p2(Should Plaintiff f& to timely file the
required affidavits/certiates, the dismissal o€ount 3 may become a dismissatith
prejudice. SeeFed. R. Civ. P. 41(b).

Finally, Count 4, alleging retaliation, must also lmksmissed. To succeed on a First
Amendment Retaliation claim, a plaintiff musope 1) that he engaden conduct protected by
the First Amendment; 2) that he suffered a depion that would like} deter First Amendment
activity in the future; ad 3) that the protected conduct vea%motivating factor” for taking the
retaliatory actionBridges v. Gilbert557 F.3d 541, 546 (7th Cir. 2009).

The allegation is insufficient as to Wexfl. As explained more fully above, a
corporation can be held liable only for an undiagonal practice, policy or custom. Plaintiff
has not alleged that Wexford has a policy aacfice of retaliating against inmates for filing
grievances by withholding medicalare. Plaintiff argues that Wexford is responsible for
Shearing’s conduct, but this would be a repondepésor theory of liallity, and as discussed
above, there is no respondeat superior liabilityaurg 1983. Therefore, allegation is insufficient

as to Wexford, and they will be dismissed frQount 4.
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Plaintiff may have articulated a valid retaliation claim against Shearing, but for the
reasons explained above, the statute of limitatleas run as to him. Plaintiff is alleging that
Shearing found out about Plaintgfgrievances and withheld medi treatment on that account.
Shearing could only withhold meddil treatment so long as he was employed as the medical
director; once he left the prison, Plaintiff' stakation claim would haveccrued. As Plaintiff
has alleged that Shearing was no longer at tiserpias of October 5, 2014, he would have had
to bring his retaliation claim within 2 years dfat time. He failed to do so, and so any
retaliation claim against Shearing igtea by the statute of limitations.

Plaintiff has also alleged that Walls rettdich against him, but his allegations on this
point are not plausible. PHiff filed a grievance on April 23, 2013 and when Shearing saw him
3 days later on April 26 Plaintiff alleges thatedhing told him he wasn’t getting surgery and he
could file all the grievances heanted. This is the basis foraiitiff's retaliation claim against
Shearing, which is barrdaly the statute of limitations. Plaifh alleges that Walls’ response to
his March 26, 2013 grievance on June 11, 2013 shbat she condoned Shearing’s retaliation.
Plaintiff has not alleged thahe March 26th grievance addsed any retalian; and his
interaction with Shearing didot occur until a month laterWalls could not have condoned
Shearing’s alleged retaliationdamise Shearing’s retaliation was aod could not have been the
subject of the March 26th grievance. Pldintias not alleged any dhfis other grievances
specifically addressed thetaliation, or that Walls respondedttmse grievances. In the absence
of any allegations that Walls #&pecific knowledge of retaliat, Plaintiff’s conclusion that she
knew about it and condoned it is ealy speculative. AlPlaintiff has allegeds that he filed a
grievance regarding his medicatatment, and Walls responded wufiably to it. If this were

sufficient to state a retaliation claim, every denied grievance tautde basis of such a claim, a
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result that would be enély unworkable and unfair.Count 4 will be DISMISSED without
prejudice as to Walls. If Plaintiff has addition&cts that would make a retaliation claim
plausible, he is free to file an amended complaint raising them.

Pending Motions

Plaintiff filed a Motion for service at governmegnpense with the Complaint. (Doc. 4).
Plaintiff was granted leave to proceed IFP opt&aber 28, 2017. (Doc. 6). Pursuant to Fed. R.
Civ. P. 4(c)(3), the Court is required to order ganif the plaintiff is authorized to proceed in
forma pauperis. Because the Court is alreadigated to order service, Plaintiff’'s Motion is
MOOT. (Doc. 4).

Plaintiff's Motion for Recruitment of Cowel shall be referred to a United States
Magistrate Judge for disposition. (Doc. 3).

Plaintiff has requested permanent injunctive relief. The Court has not understood this
request to include a request for a preliminajynation, as most of the request appears future-
oriented, and Plaintiff has allegétat he received surgery in Mar2017. If Plaintiff wishes the
Court to consider issuing a preliminary injuctj he should file a motion on that point.

Disposition

IT IS HEREBY ORDERED that Counts 1-2 survive threshold review. Wexford is
DISMISSED with prejudice from Count 2. Count 3 is DISMISSED without prejudice for
failure to submit the necessary affidavit€Count 4 is DISMISSED with prejudice as to
Wexford and Shearing; anwiithout prejudice as to Walls. Shearing BISMISSED from this
actionwith prejudice as any claims against him are barredt®y statute of limitations. Sutterer
is DISMISSED from this actionwithout prejudice for failure to state a claim. Plaintiff's

Motion for Service at Government Expens®BNIED asMOOT. (Doc. 4).
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IT IS FURTHER ORDERED that if Plaintiff wishes to mve the Court to reinstate the
medical malpractice/negligence claim(s) @ount 3 against DefendantShearing, Trost,
Johnson, Sutterer, Lochhead, and Walls, Plaintiff shall file the required affidavit(s) pursuant
to 735 Ill. Comp. Stat. 85/2-622, within 35 dayfsthe date of this order (on or befak#nuary
2, 2018). Further, Plaintiff shall timely file the required written report(s)/certificate(s) of merit
from a qualified health professional, in compta with 85/2-622. Should Plaintiff fail to timely
file the required affidavits or reports, the dismissaCGfUNT 3 may become a dismissaith
prejudice.

IT IS ORDERED that the Clerk of Court shall gpare for Defendants Wexford Health
Sources, Inc., John Trost, Eric Johnson, @hesLochhead, and Gail Walls: (1) Form 5
(Notice of a Lawsuit and Request to Waive Service of a Summons), and (2) Form 6 (Waiver of
Service of Summons). The ClerkiARECTED to mail these forms, a copy of the complaint,
and this Memorandum and Order to each Deferslgpiace of employm& as identified by
Plaintiff. If a Defendant fails to sign and retuhe Waiver of Servicef Summons (Form 6) to
the Clerk within 30 days from the date the fomere sent, the Clerk sthahke appropriate steps
to effect formal service on that Defendant, amel Court will require thaDefendant to pay the
full costs of formal service, to the extent aurihed by the Federal Rdef Civil Procedure.

IT IS FURTHER ORDERED that, with respect to a Defendant who no longer can be
found at the work address provided by Plaintifie employer shall furnish the Clerk with the
Defendant’s current work address, or, if not\Wno the Defendant’s lasthown address. This
information shall be used only for sending the feras directed above or for formally effecting
service. Any documentation of the addresallshe retained only by the Clerk. Address

information shall not be maintained in the court file or disclosed by the Clerk.
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Defendants ar®RDERED to timely file an appropriateesponsive pleading to the
complaint and shall not wee filing a reply pursuanibo 42 U.S.C. § 1997¢e(g).

Pursuant to Local Rul&2.1(a)(2), this action IREFERRED to a United States
Magistrate Judge for furer pre-trial proceedings.

Further, this entire matter IREFERRED to a United States Magistrate Judge for
disposition, as contemplated by Lodalle 72.2(b)(2) and 28 U.S.C. § 636(should all the
parties consent to such a referral.

IT IS FURTHER ORDERED that if judgment is rendedeagainst Plaintiff, and the
judgment includes the payment of costs undeti@ed 915, Plaintiff will berequired to pay the
full amount of the costs, notwithstandi that his application to proceedforma pauperishas
been grantedsee28 U.S.C. § 1915(f)(2)(A).

Plaintiff is ADVISED that at the time application wanade under 28 U.S.C. § 1915 for
leave to commence this civil action without fugirequired to prepay fees and costs or give
security for the same, the applicant and his oradtirney were deemedd have entered into a
stipulation that the recovery, if any, secured im digtion shall be paid the Clerk of the Court,
who shall pay therefrom all unpaid costs taxed agaiatiff and remit thévalance to plaintiff.
Local Rule 3.1(c)(1)

Finally, Plaintiff isADVISED that he is under a continuirggpligation to keep the Clerk
of Court and each opposing party informed of &hange in his address; the Court will not
independently investigate his wikabouts. This shall be doire writing andnot later than7
days after a transfer or other change in address occurs. Failure to comply with this order will
cause a delay in the transmissmihcourt documents and may result in dismissal of this action

for want of prosecutiorSeeFeDp. R.Civ. P. 41(b).
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IT IS SO ORDERED.
DATED: November 27, 2017

s/J. Phil Gilbert
U.S. District Judge
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