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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

GARY E. PEEL,
Petitioner,
Case No. 17-cv-1045-SMY

VS.

JOHN M. KOECHNER,

N N N N N N N N N

Respondent.

MEMORANDUM AND ORDER

YANDLE, District Judge:

PetitionerGary Peelwho is currentlyserving a 3year term of supervised release after
having served the required period of incarceraparsuant to his 14#honth sentencgebdrings
this habeas corpus action pursuant to 28 U.SZ248, challenginghe constitutionality of his
conviction and sentence

This case is now before the Court for a preliminary review ofPtgion pursuant to
Rule 4 of the Rules Governing Section 2254 Cases in United States District. CRutts 4
provides that upon preliminary consideration by the district court judge, “[i]aibiygl appears
from the petition and any attached exhibits that the petitioner is not entitled tfoimetre
district court, the judge must dismiss the petition and direct the clerk to notifyetiiener.”
Additionally, under Rule 1(b), the district court is authorized to apply the rules to otheashab
corpus cases, such as this action under 28 U.S.C. § Zdt&. carefully reviewing the €tition,

this Court concludes that this action is subjeatigmissal.
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Procedural Backqground

Peelwas convictedy a juryin this Court of bankruptcy fraud, obstruction of justarel
possession of child pornographyie was sentenced to a term of 144 months incarceration
November 19, 2007 United States v. PeeCase No. 0&r-30049WDS. The factsunderlying
his convictionwere summarized by the United States Court of Appeals for the Seventh &srcuit
follows:

The events giving rise to this case go back a long way. In 1967 the defendant
married. Seven years later he began an affair with his wife'gelold sister.

In the course of the affair, which lasted several months, he took nude photographs
of her. . .. In response to her later request for the pictures, he gave her some of
them. . . and, without telling her, retained others in a fileisndffice.

In June 2003 the Peels divorced, and agreed to a marital settlenidiet.
following year Peel filed suit in an lllinois state court to vacate the settlement.
The year after that he filed for bankruptcy and asked the bankruptcy court to
dischage the financial obligations to his -@ife that the settlement agreement
had imposed.She opposed the discharge and filed a claim for the money that he
owed her under the settlement. . [H]is debt to her under the settlement
probably was not dischargeable in bankruptcy under the Bankruptcy Code as it
then read.[citations omitted(Under the current Code, it almost certainly would
not be dischargeablégcitations omitted]. So he had to persuade her to drop the
claim.

Negotiations looking to compromise it were predictably acrimonious and in the
course of them the defendant told her about the nude photographs of her sister and
said that “these would be. . an item that would likely geiut into the public if

we didnt stop this escalating battle of putting things in the newspapkle”
backed up his threat by placing photocopies of the photographs in her mailbox.
She complained to the police and later to federal authorities, andratitbetion

made recorded phone calls to the defend@he conversations confirmed that he
was blackmailing her with the photographde faxed her a draft of a settlement
agreement that she had previously rejected, adding a provision requiring him to
return certain unidentified photographs to h&hey met and he showed her the
originals. The meeting was recorded, and included an exchange in which she
said: “So you resort to blackmailing me?e replied: “There's nothing leftm

down to: no kids;no grandkids; no money.” “And, so,” she responded,
“blackmailing me with photographs. . . Okay, but as long as | go ahead and
sign these settlement agreements.” He replied: “Right then you have . ..”

And she: “. . . you'll give me the photographs.”’. And he: “On the spot.”



United States v. Peed95 F.3d 763, 765-66 (7th Cir. 2010).

On remand after direct appeal, this Court dismissed the conviction for olustroéti
justice, recalculated the amount of the intended loss reletarthe bankruptcy fraud,
recalculatedthe applicable guideline sentencing rareged resentenced €leto 144 months
(which incluced consecutive sentences of 24 months for bankruptcy fraud and 102 months for
possession of child pornograph That sentence was affirmed on appeam the Amended
Judgment.United States v. Pegd68 F.3d 506 (7th Cir. 2012).

In both the firstand second appes] Peelcontested the criminality of his possession of
the nude photographs of the thEryearold minor. Theappellatecourt rejectechis contention
that the photos should not be characterized as “child pornography” irR2P085 because at the
time he took them in 1974, the statute under which he was cedwhetd not yet been enacted
and the photos were not illegal when they wirken The child pornography statute was
amended in 1984 to provide that a minor under age 18 was a “dhild, criminalizingPeels
possession of the photos when he was charged and convNaédg thatPeelhad forfeited this
argument because he did not raise it at trial Sinenth Circuihonetheless addressed the merits
and rejectedPeel’s argument thathis possession of theriginally-legal pictures should be
“grandfathereti and that he shouldhot be subject to prosecution under the amended version of
the statute.Peel 668 F.3d at 509 (citinBeel 595 F.3d at 770).

In that second appedeelalso arguedhathis punishment for illegally possessing child
pornography that was legal when he created it violated the First Amendmengspdessh clause
and theEx Post Factoclause of Article | of the ConstitutionPee| 668 F.3d at 510. The
Seventh Circuitfound both argumentdrivolous and noted thaPeelforfeited the arguments

because he failed to raise them in his first appeal.



Sincethe dismissal of his second appé@gelhas brought a series of taikral attacks on
his conviction and sentence. On April 29, 2013, this Court denied his request to vacateg set asid
or correct his sentence pursuanatd8 U.S.C.A 8255petition in which Peelclaimedthat he
was denied the effective assistance of counBekl v. United State€ase No. 12v-275WDS;
(Doc. 4, p. 23Doc. 42, pp. 222). The claims of ineffectiveness includ€dunsel’s failure to
present his statutory and constitutional challenges to the child pornogutapimeat trial. This
Court found no merito Peels claims that his attorneys were ineffective for failing to raise due
process, First Amendment, equal protection@agost fact@rguments. (Doc. 4-2, pp.H-

On May 11, 2014Peelfiled a habeas petition under 28 U.S.Q22&!1 in the Eastern
District of Kentucky. Peel v.SepanekCase No. 14v-77,2014 WL 3611151E.D. Ky.); (Doc.
4-1, pp. 7075). He raised arguments that the child pornography statute (18 U.S.C.
§ 2252A(a)(5)(B))violates the Equal Protection Clause, the Due Process Clausex tRest
Facto Clauseand the Eighth Amendment. He also contended that he should have been
sentencedinder a lower guideline range based on nedidgovered evidence that establishes a
lower value for the photographs he had possesBe®l v.SepanekCase No. 14v-77, 2014
WL 3611151, at *AE.D. Ky. July 21, 2014). The court denied habeas religjrfqnthatPeels
claimscould have been brought on direct appeal or in his inittdd5% challenge. As suctiney
did not fall within the narrow scope of the “savings clause” found at 28 U.2255e) and
could not be brought under 8§ 224Reel v.Sepanek2014 WL 3611151, at *3.

Peel next sought permission from the Seventh Circuit to bring a second/successive
§ 2255 petition to challenge the calculation of his intended loss, which if successful, would
reduce his offense levelPeel v. United StatedNo. 153269 (7th Cir.); (Doc. 4., pp. 6364).

This application was denidzbcause Peélad already challenged thredended loss calculation on



direct appeal and in his first § 22pBtition

On December 4, 201%Reelfiled a “Motion to Reform Judgment and Sentence under
Rule 60(b)” in this Courtlt wasultimatelydened as untimely (Doc. 4-1, pp. 58-59).

Another attempby Peelto obtain authorization for a successi@lateral attack was
rejected by the Seventh Circuit on April 11, 20F&eel v. United Statedo. 16-1665(7th Cir.);
(Doc. 41, pp. 6662). Peel attempted to challengdis conviction for possession of child
pornography, but the court found that his argumemtsely mirrored the argumentisat were
rejected in his direct appeal, amdere thereforenot cognizable in asuccessive 8255
proceeding (Doc. 41, p. 61). As to the bankruptcy fraud convictitteel arguedhat the
“bankruptcy court’s rejection of his exife’s claim undermines his fraud convictidonld. The
court reasoned, howevetha “the bankruptcy court’'s decision does not implicate Peel’s
innocence as required by2855(h)(1)' Rather,the conviction is based on Peel's blackmailing
of his exwife in an attempt to get her to drop the bankruptcy claim before the bankruptcy court’s
ruling.” 1d.

On July 25, 2016Peelfiled a motion inhis criminal caseinvoking Rule 60(d)(3and
seeking to set aside thfemended ddgment for fraud upon the Court. (Doc. 4, p).24he
purported fraud was an allegedly false clainthe amount of $2,800,000 by attorney Donald W.
Urban in the bankruptcy couttwhich was then “perpetuated” in the criminal trial. (Dod., 4
55; Doc. 253, p. 1 in criminal cagseThis Court foundPeels argumento be without merit and

denied the motion. (Doc. 4-1, p. 57; Doc. 253, p. 3 in criminal case).

! Section 225f)(1) allowsan appellate court to authorize a succes$§&255 motion if itpresents:
“newly discovered evidence that, if proven and viewed in light of the evidemae whole, would be
sufficient toestablish by clear and convincing evidence that no reasonable factfinder wouldinade f
the movant guilty of the offensel[.]”

2 This claim in the bankruptcy court was for funds that Petitiomexd to his exwife under the terms of
their divorcesettlement. The value of her claim was eventually determined to be sialigtéess by the
bankruptcy court(SeeDoc. 41, pp. 56-67).



Peelfiled an appeahnd on December 7, 2016, the Seventh Circuit vacated this Court’s
Judgment and remanded the matter with instructions to dismiss the motion for lack of
jurisdiction. United States v. PedNo.16-3297(7th Cir.); (Doc. 41, pp. 5254). In his Rule 60
motion, Peel asserted thatewly discoveredevidencé regarding the value of the bankruptcy
claim required his bankruptcy fraud conviction to be set aside requested thdlbe appellate
court consider his motion on its meritisl.

The Seventh Circuit found (as argued by Peel on appeal) that this Court should have
construed the Rule 60(d)(3) motion as an unauthorized succes®Rkb §notion, which was
subject to dismissal on jurisdictional groundsnited States v. PeeNo. 163297 (7th Cir.);

(Doc. 41, p. 53). (Doc. 4L, p. 53). It alsonotedthat even if the change in value of the claim
could be considered “new evidence,” that fact would not be sufficient to establishothat
reasonable factfinder would have found him guilty of bankruptcy fréaid.

On January 18, 201Peelsought habeas relief in thénited StateSupreme Court His
Petitionwas summarily denied on April 24, 2017. (Doc. 4, p. 24; Doc. 4-2, p. 51).

The Petition

In this actionPeelasserts that he has newly discovered evidergeh shows that he is
“actually innocent” of bankruptcy fraud. Thisew' evidence consists of: (1) Bankruptcy
Court Minute Record (Doc.-4, p. 20) that showkis exwife “had voluntarily abandoned her
objection to a bankruptcy B2 dischargéwo weeks prior to any alleged misconduct biy¢e]”

(Doc. 4, p. 2 (emphasis in original)and(2) Three court order®ne each from thbankruptcy

court, the district court and the appellate court) establishing that his ewife’s claim of



$2,800,000 was falsend was only worth $144,055.83Peelhad made settlement offers to his
ex-wife in sums exceeding ¢hlesser amount. The jury was not informed of thevér’s
abandonment of her objection to the discharge or of the falsity of her claim. (D@c.24 44
46).

As to the conviction for possession of child pornograpteelclaims actual inocence
(on the basis that when the pictures were taken in 1974, the girl in the photographs was not
considered a minond asserts that his conviction was in violation of the Free Speech Clause,
the Ex Post FactdClause, the Due Process Clause (both“Haér Notice” and the “Takings”
portions) and the Equal Protection Clause. (Doc. 4, p. 3).

In summarizing his previous challengeghe convictionsPeelmaintainsthat his earlier
§ 2241 petition Peel v. SepanelCase No. 14V-77 (E.D. Ky.)) was “denied on procedural
grounds without a decision on the merits.” (Doc. 4, p. 23). Likewsasserts th&is October
2015 application to the Seventh Circuit (No-3Z%59) to bring a successig2255 motion based
on “newly discovered evidence” was “procedurally denied without a decision on ths.mieti
Peelmakes the same poinrtthat his previous collateral attacks were rejected on procedural
grounds, without ever reaching the merits of his argumerts to his Rule 60(b) motion of
December 4, 201%nd January 18, 201Petition for Writ of HabeasCorpus filed with the
Supreme Court. (Doc. 4, p. 24)He argues, he has “never enjoyed the unencumbered
opportunity to have his habeas constitutional challenges addressed on their njPots.’4, p.
29).

Peelassertghat a second or successiveZ5 motion is both inadequate and ineffective

to address his claims. (Doc. 4, pp-28. Specifically,he stateshat the ong/ear time limit in

% The Bankruptcy Court order valuing Petitioner'sveite’s claim at $158,455.63 rather than $2,800,000
is includedat Doc. 41, pp. 3642. The District Court affirmed that order. The Seventh Circuit later
found the value of her claim to be $144,055.68re Pee] 725 F.3d 696 (7th Cir. 2013). (Doc. 4, p. 44).
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28 U.S.C.8 2255(f)would bar a second or successg/2255 claimbased on “newly discovered
evidencé* because of the time frame he claithat evidence came to ligh{Doc. 4, pp. 2&9).

He furtherargues that nime bar applies because he raises a claim of “actual innocence.” (Doc.
4, pp. 34-35).

As to the bankruptcy fraud convictioReel arguesthat the Bankruptcy Court Minute
Record (Doc. 41, p. 20) qualifies as “newly discovered evidehbecause, although it was
“available at the time of trial,” it was not presented to the jury. (Doc. 4, p. B8)further
argues thatthe bankruptcy, astrict court and appellate court decisions whichallegedly
demonstrate the falsity of the evidence supporting his conviction did not arisé yedrs after
his conviction. Id. Similarly, he claims that the constitutional arguments he now raises against
the child pornography conviction “did not arise until2-10” when the Seventh Circuit issued
its decision on his first direct appeal. (Doc. 4, p. 39).

As relief, Peelrequests thathis Courtvacate his convictions for bankruptcy fraud and
possession of child pornography. (Doc. 4, p. 78).

Discussion

As a general matter28 U.S.C. § 2241 and 28 U.S.C. 8§ 2255 provide federal prisoners
with distinct forms of collateral relief. Section 2255 applies to challenges to licéyaf
convictions and sentences, wherea?241 applies to challenges to the fact or duration of
confinement.” Hill v. Werlinger, 695 F.3d 644, 645 (7th Cir. 2012) (citiMgalker v. O'Brien
216 F.3d 626, 629 (7th Cir. 2000%ee alsdBrown v. Rios696 F.3d 638, 640 (7th Cir. 2012);

Valona v. United Statesl38 F.3d 693, 694 (7th Cir. 1998). Heieeelis attacking his

428 U.S.C.§ 2255(f) sets forth a-gear period of liritation for filing an initial§ 2255 motiontriggered
by 4 alternative eventsyith the limitation period to “run from the latest 6f(1) the date on which the
judgment of conviction becomes final; . or (4) the date on which the facts supporting ¢te@m or
claims presented could have been discovered through the exercise of duealilige
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conviction and sentence, whighplicates8 2255 as the pr@p avenue for relief.

Under very limited circumstances, a prisoner may employ 8§ 2241 to challengeena fed
conviction or sentence. 28 U.S.C. 8§ 2255(e) contains a “savings clause” which authorizes a
federal prisoner to file a 8§ 2241 petition where the remedy under § 2255 is “inadequate or
ineffective to test the legality of his detention.” 28 U.S.C. § 2255%erHill, 695 F.3d at 648
(“Inadequate or ineffective’ means that ‘a legal theory that could not have besanfed under
§ 2255 establishes tHeditioner' s actual innocence.™) (citingaylor v. Gilkey 314 F.3d 832,

835 (7th Cir. 2002) See also United States v. Preva8@0 F.3d 792, 7989 (7th Cir. 2002).

The fact that petitionemmay be barred from bringing a second/successive § 228tp is not,

in itself, sufficient to render it an inadequate remetly.re Davenporf 147 F.3d 605, 6090

(7th Cir. 1998) (8255 limitation on filing successive motions does not render it an inadequate
remedy for a prisoner who had filed a prio2Zb5 motion). Instead, under2@41 a petitioner

must establisithe inability of a § 2255 motion to cure the defect in the conviction. “A procedure
for postconviction relief can be fairly termed inadequate when it is so cosdigus to deny a
convicted defendant any opportunity for judicial rectification of so fundamental et defhis
conviction as having been imprisoned for a nonexistent offeri3avenporf 147 F.3d at 611.

Following Davenport in order to trigger theavings clauseg petitionermust meet three
conditions. First, he must show that he relies on a new statutory interpretagagatbas than a
constitutional case. Secondly, he must show that he relies on a decision that he could not have
invoked in his first 255 motionand that case must apply retroactively. Lastly, he must
demonstrate that there has been a “fundamdefakt” in his conviction or sentence that is grave
enough to be deemed a miscarriage of justBeown v. Caraway719 F.3d 583, 586 (7th Cir.

2013). See also Brown v. Rip896 F3d 638, 640 (7th Cir. 2012).



The application of the § 2255(savings clause was cogently explainedP&elin the
Order dismissing his 8§ 2241 petition in the Eastern District of KentucBpecifically, a
prisoner’s claim of “actual innocence” can only be addressed in the cait@xR241 if the
Supreme Court “rénterprets the substantive terms of the criminal statunder which he was
convicted in a manner that establishes that his conduct did not violate the stdtetd.'Vv.
SepanekCase No. 14v-77,2014 WL 3611151, at *3 (E.D. Ky.) (citingayes v. Holland473
F. App’x 501, 50102 (6th Cir. 2012)); (Doc. -4, pp. 7475). The Seventh Circuit takes the
same approach “actual innocenceis established when petitionercan “admit everything
charged in [the] indictment, but the conduct no longer amount[s] to a crime under thes gtdut
correctlyunderstood).”Kramer v. Olson347 F.3d 214, 218 (7th Cir. 2003).

Peeldoes not point to any new statutory interpretation case, unavailable at the time of his
initial 82255 motion, that would alter thaterpretationof the statutes under which he was
convictedin sucha waythat his conduct can no longer be considered criminal. Thus, he fails to
meet either of the first two conditions establishe@iown, 719F.3d at 586. As sucleven an
assertionof a “fundamental defect” ithe conviction (the thirdBrown condition) is insufficient
to bring Peels claim within thesavings clause of 8 2255(e), atiéreforewithin the realm of
claimscognizable in a § 2241 habeas action.

For his claim that heis “actually innocent Peel relies on arguments that he
unsuccessfully presented or attempted to binngne or moreof his earlier challengesBut in
order for a claim to come within the savings clause for consideration 81221 habeas
proceeding the claim must be one that could not have been brought within the framework of
either an original or successive § 2255 moti@eeHill v. Werlinger, 695 F.3d 644, @l (7th

Cir. 2012) United States v. Prevait@00 F.3d 792, 7989 (7th Cir. 2002)In re Davenport147
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F.3d 605, 6090 (7th Cir. 1998) Each ofPeels arguments were arould have been brought
under 82255, and some were or could have been raised on direct appeal. Athsudhins
cannot now be addressed under § 2241.

Peels challenge to his bankruptcy fraud conviction is based in part oBdh&ruptcy
Court minute order dated January 6, 2006 (Det, g. 20), which he admitsas available to
him at the time of his triadd (Doc. 42, pp.14-15). There issimply no bass for this Courtto
construe the minute order ‘agw evidence’that would be cognizable in a § 22d4beas actian

The other three court orders on whiegelpins his “actual innocence” claim all relate to
the valuation of hisx-wife’s claim in his bankruptcy proceedinga claim she continued to
pursue througbut Peel’'scriminal proceedings and beyond. In the origin@285 proceeding,
this Court found thatPeels exwife did not withdraw her opposition to the bankruptcy
proceeding@and concluded that the specific amount of her bankruptcy claim was not rdtevant
Peels guilt or innocenceas to the criminal charges, because he was seeking a discharge of his
obligation to heunder the marital settlement agreemegfardless of the amount. (Doe24pp.
14-15). The Seventh Circuit agreed that the devaluation of théfeds bankruptcy claim was
insufficient to raise a question about the validity Béels conviction when it denied
authorization for a successive2855. Peel v. UnitedStates No. 161665 (7th Cir.April 11,
2010; (Doc. 41, pp. 6062). The Seventh Circuit reached the same conclusion Réelfiled
the Rule 60(d)(3) motion claiming that he had “newly discovered evidence” on tree ofahe
bankruptcy claim.United States v. PedNo. 163297 (7th CirDec. 7, 2015 (Doc. 41, p. 53).
Against that background, tb Court cannot conclude that stuctural problem in 8255
preventedPeelfrom raisingthis claimin a8 2255motion Thus, theclaim cannot beaisedin a

§ 2241 action.

® Peel argued in his 8255 motion that his attorneys should have introduced the evidencé at tria
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Turning to Peels child pornography conviction, he has previously raisiegl same
statutory and constitutional challenges appeal and under2255. In the first appeal, the
Seventh Circuit rejecteBeel’'sargument that the photographs were not illegal when taken in
1974 andthereforeshould nothave beerconsidered child pornography in 2606. United
States v. Pegb95 F.3d 763, 770 (7th Cir. 2018ge also United States v. Pe@$8 F.3d 506,
510 (7th Cir. 2012). In the second appeal (from the amended judgment), the Seventh Circuit
rejected Pe&d free speech anex post factahallenges aboth frivolous and forfeited. Peel
668 F.3d at 510.

Peelagain raised the statutory argumastwell agdue process, First Amendmengual
protection andex post factargumentdor his claims of ineffective assistance of counsel in his
original 8 2255 motion. This Court considered them and found them to be without merit. His
attempt toraise these same arguments in a successA5% motion was rejected because they
had already been raised on direct app&adel v. United StatedNo. 161665 (7th CirApril 11,
2010; (Doc. 41, pp. 6662). Aswas truewith his bankruptcy fraud challenge, 2255 provided
a framework foPeelto raise his claims. The fact that his argumergse rejectedloes not open
thesavings clausdoor for him to now bring themm a 82241 proeeding.

As noted aboveadl of Peels claims herein either were, or could have been, brought
within the structural framework of 8§ 22% in a direct appeal. Therefore, his conviction cannot
properly be reviewed under § 2241 andPesition must be dismissed.

Disposition
Petitioner Gary Peel’'28 U.S.C. 8241 FRetition is simmarily DISMISSED with

prejudice. All pending motions arBENIED ASMOOT.
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If Pditionerwishes to appeal this dismissal, he may file a notice of appeal with this court
within the appropriate time period for his case, pagvided in FederalRule of Appellate
Procedured4(a). A motion for leave to appeah forma pauperig“IFP”) shouldset forththe
issuesPeelplans to present on appe&eeFeD. R.APP. P. 24(a)(1)(C). IfPditioner does choose
to appeal and is allowed to proceed IFPay berequired to pregpaya portion of the $505.00
appellate filing feecommensurate with his ability to pageeWalker v. O’'Brien 216 F.3d 626,

638 n.5 (7th Cir. 200QF€eD. R. APP. P. 3(e). An appellant who is granted IFP status still incurs
the obligation to pay the entire appellate filing f8¢homas v. Zatecky12 F.3d 1004, 10685

(7th Cir.2013) Ammons v. Gerlingeb47 F.3d 724, 7236 (7th Cir. 2008)Sloan v. Lesz&l81
F.3d 857, 858-59 (7th Cir. 1999ucien v. Jockisch 33 F.3d 464, 467 (7th Cir. 1998).

A proper and timely motion filed pursuant to Federal Rule of Civil Procedure 59(e) may
toll the appeal deadline. A Rule 59(e) motmuast be filed no more than twerngyght (28) days
after the entry of the judgment, and thisd8/ deadline cannot be extenddtlis not necessary
for Pditioner to obtain a certificate of appealability fraitms disposition of his 8241 Retition.
Walker v. O’Brien216 F.3d 626, 638 (7th Cir. 2000).

The Clerk isSDIRECTED to close this case and enter judgment accordingly.

IT 1SSO ORDERED.

DATED: November 16, 2017

s/ STACI M. YANDLE
United States District Judge
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