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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

DEVONTE L. COOK,
#Y 11110,

Plaintiff,
VS. CaseNo. 17-cv-01131-SMY
C/O JOHNSON,

C/O COPPLE

)
)
)
)
)
)
)
g
and C/O KORTE, )
)
)

Defendants.

MEMORANDUM AND ORDER

YANDLE, District Judge:

This matter is now before the Court for preliminary review of the First rAlee
Complaint filed by Plaintiff Devonte Cook, an inmate whis currently incarcerated in
Pinckneyville Correctional Center (“Pinckneyville”). (Doc. 18PRlaintiff brings thisadion
pursuant to42 U.S.C. 8§ 1983against three officials at Centralia Correctional Center
(“Centralia”) who allegedly violated his Eighth Amendmeights at the prisonn 2016 and
2017 (Doc. 1). Specifically, Plaintiff maintainsthat C/O Johnson subjected him to sexual
harassmennh December 2016. (Doc. 18, pp65Doc. 181, pp. 112). He alsalaimsthatC/O
Copplé and C/O Korte used excessive force againstihidanuary 2017 Id. Plaintiff seeks
monetay damages againgte defendantfor thesealleged violations of his Eighth Amendment
rights and for intentional infliction of emotional distress under lllinois state ({@@c. 18, p. 7).

He also seeks their termination from employmedit.

! Although Plaintiff refers to this defendant as “C/O Copple” in the casioape consistently refers to
the same individual as Sergeant Copple throughout the statement of his df@mthe sake of
consistency, the Court will refer to this defendant as “C/O Copple.”
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Plaintiff originally filed this action in the United States District Court for the Central
District of lllinois. See Cook v. JohnspNo. 17%cv-01474 (C.D. lll. Oct. 20, 2017)The Central
District transferred the case to the Southern District of lllinois after detegninat venudies
in this District. (Doc. 6). Soon after filingthe originalComplaint(Doc. 1) Plaintiff filed a
Supplement (Doc. 9) that consisted of additional factual allegations and exhibitoridihal
Complaint and Supplement werefiled together as the First Amended Complaint (Rdd&and
18-1) on December 1, 2017. The First Amended Complaint supersedes and réy@amegnal
Complaint, rendering it voidSee Flannery v. Recording Indus. Ass’n of A%, F.3d632, 638
n. 1 (7th Cir. 2004).

The First AmendedComplaintis now subject to screening und28U.S.C. §1915A,
which provides:

(a) Screening — The court shall review, before docketimigfeasible or, in
any event, as soon as practicable after docketing, a complaint in a Gl izct
which a prisoner seeks redress from a governmental entity or officer oryemplo
of a governmental entity.

(b) Grounds for Dismissal — On review, the cart shall identify
cognizable claims or dismiss the complaint, or any portion of the complaint, if the
complaint—

(1) is frivolous, malicious, or fails to state a claim on which relief

may be granted; or

(2) seeks monetary relief from a defendant who is immune from

such relief.

An action or claim is frivolous if “it lacks an arguable basis either in law orci’ faNeitzke v.
Williams, 490 U.S. 319, 325 (1989). Frivolousness is an objective standard that refers to a claim
that any reasonable person wbd@ihd meritless. Lee v. Clinton209 F.3d 1025, 10287 (7th

Cir. 2000). An action fails to state a claim upon which relief can be grantedo#s not plead

“enough facts to state a claim to relief that is plausible on its fa8ell Atlantic Corp.v.

Twombly 550 U.S. 544, 570 (2007). The claim of entitlement to relief must cross “the line



between possibility and plausibility.Td. at 557. At this juncture, the factual allegations of the
pro secomplaint are to be liberally construe®ee Rodriguez v. Plymouth Ambulance Serv.
577F.3d 816, 82X7th Cir. 2009). As part of the screening ordehe Court willalsoconsider
whether anyclaims in theFirst AmendedComplaint are improperly joined in this actiand are
sulject to severanceSee George v. Smjth07 F.3d 605, 607 (7th Cir. 2007).

First Amended Complaint

In the First Amended ComplainElaintiff complains of two incidestthat allegedly
resulted in deprivations of his constitutional rights at Centradliae first involves allegations of
sexualcomments antbbuching byC/O Johnson oor aroundDecember 24, 2016. (Doc. 18, p.
8). The second involves allegations of excessive force agal@sCopple and C/O Korte aor
around January 18, 2017. (Doc. 18, pp)5-

Sexual Harassment

On December 24, 2016, C/O Johnsalegedlytold Plaintiff not to “spread [his] ass
cheeks] for [his] selle (sic).” (Doc. 18, p. 5). Johnson then approached Plaintiffrabtechis
upper leg near his genital&d. After doing so, the officer brush@astPlaintiff in a manner that
caused theibuttocks to touch. (Doc. 18-1, p. 3).

Plaintiff claims that the officer made this comment to him approximately five times.
(Doc. 181, p. 3). He believes thaC/O Johnsorpegged him as a new inmate based on his
identification number and targeted him for sexual harassmieht. Plaintiff also allegeghat
other officersengaged in similar conduct, but he identifies no oneiale®nnection with this

claim. (Doc. 18, p. 5; Doc. 18-1, p. 3).



Plaintiff filed grievance to complain abouthe encounter and th@ghtmarest caused
him to have about sexual assault by prison guards. (Det, £86). He also soughmental
health counselingld. In the meantimeéherequired medication to sleejd.

Excessive Force

On January 18, 201 /O Coppleallegedlyplaced Plaintiff in cuffs that were too tight
and then shoveltis head into a door. (Doc. 18, p. 5; Doc:11&. 4. Plaintiff sufferedfrom
injuries that included knot on his head and cutshis wrist. Id. Copple and C/O Korte then
took Plaintiff to the shower and shoved him through the door. (Doc. 18, p. 6; Dacpl3.
As theydid sq Plaintiff's thumbbecamecaught in a metal bandbegan tderd backward. Id.
Copple andKorte nevertheless forceRlaintiff through the shower door and caused nerve
damage to his thumb and arnd. Copple therdestroyed all of Plaintiff'gyrievances, photos,
and “write outs™by tossing them onto the flooded flodd.

Discussion
The Court deems it appropriate to divide fh® seaction into the following enumerated
counts ¢ facilitate the orderly management of future proceedings in this case arabidaace
with the objectives of Federal Rules of Civil Procedure 8(e) and 10(b):
Count 1- Eighth Amendment deliberate indifference claim against C/O
Johnson for sexually harassing and touching Plaintiff on or around
December 24, 2016.

Count 2 - lllinois state law claim against C/O Johnson for intemio
infliction of emotional distress arising from the sexual harassment
and touching that occurred on or around December 24, 2016.

Count 3 - Eighth Amendment claim again€/O Copple and C/O Korte for

subjecting Plaintiff to the unauthorized use of fdogecuffing him

too tightly and forcing him into the showesn or around
Januaryl8, 2017.



Count 4 - lllinois state law claim againsC/O Copple and C/O Kortdor
intentional infliction of emotional distress arising from their use of
excessive force against him on or around January 18, 2017.
The parties and the Court will useetbedesignationsn all future pleadings and orders, unless
otherwise directed by a judicial officer of this Couifhese designationglo not constitute an
opinionregardingthe meritsof the aboveeferenceclaims. Any claimsthat are encompassed
by the allegationsin the First Amended Complaint but not identified above are considered
dismissed without prejudice for failureto meet the Twombly pleading standards.
Severance

Before considering the merits of any clajrtise Court must first considevhether the
claims and defendants are properly joined in this actgseFeD. R. Civ. P.18-21. In George v.
Smith 507 F.3d 605 (7th Cir. 2007), the Seventh Circuit emphasized that unrelated claims
against different defendants belong in separate lawsuits, “not only to preveoittbbrsorass”
produced by multelaim, multtdefendant suits “but also to ensure that prisoners pay the required
filing fees” under the Prison Litigation Reform Adteorge 507 F.3d at 607 (citing 28.S.C. 8
1915(b), (g)). Claims against different groups of defendants that do not arise fromea singl
transaction or occurrence (or series of related transactions or occurremnkcalspash not share a
common question daw or fact may not be joined in the same s&ieeFED. R. Civ. P. 20(a)R).
A prisoner who files a “buckshot complaint,” such as the one filed by Plaintiff, ibhides
multiple claims against different individuals should not be allowed to avoid rigskiultiple
strikes for what should have been several different lawsuisirley v. Gaetz625 F.3d 1005,
1011 (7th Cir. 2010) (citingpeorgs.

The Court has broad discretion when deciding whether to sever claims under Federal

Rule of Civil Procedure 21 or to dismiss improperly joined defendabéz Owens v. Hinsley



635 F.3d 950, 952 (7th Cir. 201RBjce v. Sunrise Express, In209 F.3d 1008, 1016 (7th Cir.
2000). However, the Seventh Circuit heepeatedly and emphatically warngigtrict courtsnot

to allowinmates “to flout the rules for joining claims and defendasgsFeD. R. Civ. P. 18, 20,

or to circumvent the Prison Litigation Reform Act’s fee requirements by congomuiltiple
lawsuits into a single complaint.Owens v. GodineB60 F.3d 434, 436 (7th Cir. 2017pee
also Wheeler v. Talbp695 F. App’x 151(7th Cir. 2017) (district court should have severed
unrelated and improperly joined claims or dismissed one of them).

The Court finds that Plaintiff'€laims against C/O Johnson are improperly joined with
the claims against C/O Copple and C/O Kort@ounts 1 and 2 against C/O Johnson arise from
allegations of sexual harassment and touching on December 24, 2016. (Doc. 18; Ppcb
18-1, p. 3). Counts 3 and 4 against C/O Copple and C/O Korte involve allegations of excessive
force that occurredt on January 18, 2017d. Thus,Plaintiff seeks to bringwo sets of claims
against different defendants, based on entirely separate occurrences ataCeHtatakesno
allegations thasuggest any connection be&t@n the claims or defendantss such, Counts 1 and
2 do not belong in the same action as Counts 3 and 4.

Consistent withGeorgeand Federal Rulef Civil Procedure 21, the Couwtill sever
Counts 3 and 4 again€/O Copple and C/O Korte into separateaction The newly severed
casewill receive a new case number, and Plaimiiff be assessed another filing fee for the case
The claims will be separately screened under 28 U.S.C. § 1915A.

Claims Against C/O Johnson

The Court willnow consider the merits ahe Eighth Amendmendtleliberate indifference

claimin Count land thelllinois state law claim fomtentional infliction of emotional distress in

Count 2 against C/Qohnson.Allegations of verbal harassment typigalio not rise to the level



of an Eighth Amendment violationSeeDobbey v. Ill. Dep’t of Correction$74 F.3d 443, 446
(7th Cir. 2009). See also DeWalt v. Carte224 F.3d 607, 612 (7@@ir. 2009 (“Standing alone,
simple verbal harassment does not constitute cruel and unusual punishment, deprive a prisoner of
a protected liberty interest or deny a prisoner equal protection of the lawswWever, here are
certain situationsn which verbal harassment may support a claim of deliberate indifference
under the Eighth Amendmengee e.gBeal v. Foster803 F.3d 356, 358 (7th Cir. 2015).

For screening purposes, the allegations in the First Amended Complaint sappoht
claim. Plaintiff describesverbal harassmerdnd physical contact by C/O Johnson that was
sexual in nature (Docs. 18, 18). He alsodescribes psychological trauma that resulted from
the encounter with C/O Johnson on December 24, 2Gl6 He mentions five occurrencet.
Plaintiff claims that heequired counseling and medication as a result oéimi®untemwith the
defendant.Id. This situation is not unlike the one presenteBeal where the plaintiff suffered
from severe psychological harm and soughdyh services” for thesexualharassment and
tauntingby a prison official. Beal 803 F.3d at 358.Thus,Count 1will receive further review
against C/O Johnson.

Plaintiff also asserts a claim in Count 2 against C/O Johnson under lllinoigotaw
intentional infliction of emotional distress. Where a district court has originatljation over a
civil action such as a § 1983 claim, it also has supplemental jurisdiction ovedrstate law
claims pursuant to 28 U.S.C. § 1367(a), if the state claim “derive[s] from a commouoshatle
operative fact” with the original federal claimdisconsin v. H&Chunk Nation512 F.3d 921,
936 (7th Cir. 2008). “Aoosefactual connection is generally sufficienttiouskins v. Sheahan
549 F.3d 480, 495 (7th Cir. 2008) (citiBger v. First Options of Chicago, In@2 F.3d 1294,

1299 (7th Cir. 1995)).



The Court has original jurisdiction ovePlaintiff's § 1983 action His claim for
intentional infliction of emotional distress arises from the same factual circurast@andis
Eighth Amendment claimThereforethe Court will exercise supplemental jurisdiction over this
related state law claim.

Under lllinois law, a plaintiff claiming intentional infliction of emotional distress must
demonstrate that the defendant(s) intentionally or recklessly engagextrenie and outrageous
conduct” that resulted in severe emotional distr&snberger v. City of Knoxuville, [1434 F.3d
1006, 1030 (7th Cir. 20063ge Lopez v. City of Cht64 F.3d 711, 720 (7th Cir. 2006). The tort
has three components: (1) the conduct involved must be truly extreme and outrageous; (2) the
actor must either intend that his conduct inflict severe enaltaistress, or know that there is at
least a high probability that his conduct will cause severe emotional distrd<8) @ne conduct
must in fact cause severe emotional distrddsGrath v. Fahey533 N.E.2d 806, 809 (lll. 1988).

The allegations in the First Amended Complaint suggest that Plaintiff may havweguffe
from the intentional infliction of emotion distress as a result of C/O Johnson’s conBoct
screening purposes, Count 2 survives preliminary review against this defendant.

Pending M otions

Plaintiffs Motion to Request Counsel (Doc. 5) and Supplement (Doc. 20) shall be
REFERRED to a United States Magistrate for a decision in this case and in the-seveyed
action.

Disposition
IT ISHEREBY ORDERED that COUNTS 3 and4, which are unrelated to all other

claimsin this caseareSEVERED into asinglenew case against Defenda@® COPPLE and



C/O KORTE, which shall be captionedEVONTE L. COOK, Plaintiff v. C/O COPPLE
and C/O KORTE, Defendants.
In each new case, the @tas DIRECTED to file the following documents:

Q) This Memorandum and Order;

(2) TheFirst Amended Complaint (Dsc18 and 18-1);

3) Plaintiff’'s Motion to Proceeth forma pauperigDocs. 3 and 11);

(4) Motion to Request Counsel (Doc. 5) and Supplement (Doc. 20).
Because Plaintiff was granted leave to proaaddrma pauperisn this case, he shall be granted
leave to proceed as a poor person in the neelered case as wellPlaintiff will be
responsible for an additional $350.00 filing fee in the new case. TEhclaims in the newly
severed caséncluding Counts 3 and #ill be screenegursuant to 28 U.S.C. § 1915A aftbe
new case number and judgesignment are made. No service shall be ordered on the
defendant(s) in theewly-severed case until the 81BA review is complete

IT IS FURTHER ORDERED that theonly claims remaining in this action are

COUNTS 1 and 2 against Defendant C/O JOHNSON. This case shall now be captioned:

DEVONTE L. COOK, Plaintiff v. C/O JOHNSON, Defendant.

IT 1S ORDERED that DefendantsC/O COPPLE andC/O KORTE areDISMISSED
with prejudice fronthis action.

IT IS ORDERED that COUNTS 1 and2, the only clains at issue in this cassurvive
screening and shall proceed for further review against Defe@d@iOHNSON.

With respect taCOUNTS 1 and2, the Clerk of Court shall prepare for Defend@i©
JOHNSON: (1) Form 5 (Notice of a Lawsuit and Request to Waive Service of a Summons), and

(2) Form 6 (Waiver of Service of Summons). The ClerRIRECTED to mail these form, a



copy of the First Amended Complaint (Docs. 18 andll&nd this Memorandum and Order to
the Defendant’s place of employment as identified by Plaintiff. If Dfahfails to sign and
return the Waiver of Service of Summons (Form 6) to the Clerk within 30 days fromt¢hinela
forms were sent, the Clerk shall take appropriate steps to effect formal serded¢eodant and
the Court will require Defendant to pay the full costs of formal service to teateauthorized
by the Federal Rules of Civilr&cedure.

With respect to a defendant who cannot be found at the address provided by Plantiff, th
employer shall furnish the Clerk with the Defendant’s current work address, orkiiawh, the
Defendant’s lasknown address. This information shall be used only for sending the forms as
directed above or for formally effecting service. Any documentation efattdress shall be
retained only by the Clerk. Address information shall not be maintained in the it@uniof
disclosed by the Clerk.

Defendant iSORDERED to timely file an appropriate responsive pleading to the First
Amended Complaint and shall not waive filing a reply pursuant to 42 U.S.C. § 1997e(Q).

Pursuant to Local Rule 72.1(a)(2), this actioREFERRED to United States Magistrate
JudgeReona J. Daly for further pretrial proceedings, including a decision on Plaintiff's Motion
to Request Counsel (Doc. 5) and Supplement (Doc. 20).

Further, this entire matter is hereRiZEFERRED to United States Magistrate JudDaly
for disposition, as contemplated by Local Rule 72.2(b)(2) and 28 U.S.C. § 63&(ald all the
parties consent to such a referral.

If judgment is rendered against Plaintiff, and the judgment includes the paymenisof cos
under § 1915, Plaintiff will be required to pay the full amount of the costs, regaddlése fact

that his application to proce&uforma pauperisvas grantedSee28 U.S.C. 81915(f)(2)(A).
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Plaintiff is ADVISED that at the time application was made under 28 U.S.C. § 1915 for
leaveto commence this civil action without being required to prepay fees and costs or give
security for the same, the applicant and his or her attorney were deemed to hackirttiex
stipulation that the recovery, if any, secured in the action shall be paid to the ClleekGQxurt,
who shall pay therefrom all unpaid costs taxed against Plaintiff and remitlémedso Plaintiff.
Local Rule 3.1(c)(1).

Plaintiff is ADVISED that he is under a continuing obligation to keep the Clerk of Court
and each opposing party informed of any change in his address; the Court will not indépende
investigate his whereabouts. This shall be done in writing and not latef7 thays after a
transfer or other change in address occurs. Failure to comply with thisndlideause a delay
in the transmission of court documents and may result in dismissal of this amtiarit of
prosecution.SeeFeD. R.Civ. P. 41(b).

IT 1SSO ORDERED.

DATED: January 31, 2018

g/ STACI M. YANDLE

District Judge
United States District Court
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