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IN THE UNITED STATESDISTRICT COURT

FOR THE SOUTHERN DISTRICT OF ILLINOIS

EMON SHANKLIN, )
)
Plaintiff, )

)

VS. ) Case No. 17-cv-01151-JPG
)

ST. CLAIR COUNTY JAIL, )
WEXFORD, )
and LPN APRIL, )
)

Defendants. )

MEMORANDUM AND ORDER

GILBERT, District Judge:

This matter is now before the Court for preliminary review of the First Amended
Complaint filed by Plaintiff Emon Simklin. (Doc. 8). Plaintiff iscurrently detained at St. Clair
County Jail in Belleville, lllinois. (Doc. 8, p. 1). He brings thisro secivil rights action
pursuant to 42 U.S.C. § 19883d. Plaintiff claims that a Jail nurse administered him the wrong
medication on April 30, 2017. (Doc. 8, p. 5). lanaection with this claim, Plaintiff seeks
money damages from the nurse (buApril), the medical providdWexford), and the Jail (St.
Clair County Jail). (Doc. 8, p. 9).

The First Amended Complaint is now before @ourt for preliminaryeview pursuant to
28 U.S.C. § 1915A, which provides:

(a) Screening — The court shall review, before dmting, if feasible or, in any

event, as soon as practicable after docketing, a compiartivil action in which

a prisoner seeks redress from a governmental entity or officer or employee of a

governmental entity.

(b) Grounds for Dismissal — On review, the courshall identify cognizable

claims or dismiss the complaint, or any fpmm of the complaint, if the complaint—

(1) is frivolous, malicious, or fails tetate a claim on which relief may be
granted; or
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(2) seeks monetary relief from afededant who is immune from such
relief.

An action or claim is frivolous if “it lacks aarguable basis either in law or in factNeitzke v.
Williams 490 U.S. 319, 325 (1989). Frivolousness is gaative standard that refers to a claim
that any reasonable person would find meritlelsse v. Clinton, 209 F.3d 1025, 1026-27 (7th
Cir. 2000). An action fails to ate a claim upon which relief can geanted if it does not plead
“enough facts to state a claim to relibfat is plausible on its face.Bell Atlantic Corp. v.
Twombly 550 U.S. 544, 570 (2007). The claim of entidat to relief must cross “the line
between possibilitand plausibility.” Id. at 557. At this juncture, the factual allegations of the
pro secomplaint are to be liberally construe&ee Rodriguez v. Plymouth Ambulance $erv.
577 F.3d 816, 821 (7th Cir. 2009).

First Amended Complaint

Plaintiff alleges that Nurse April gavenhithe wrong medication at the Jail on a single
occasion,.e., at 9:37 a.m. on April 30, 2017. (Doc. 8,5). When he realized the mistake,
Plaintiff “took the last pill out of [his] mouthand informed the nurse about the erréd. In
response, Nurse April asked Plaintifhis name was “Steven Johnsorid. Another nurse then
checked Plaintiff's blood pressureld. While doing so, she noticed his lips shakintg.
Plaintiff offers no other information in therBt Amended Complaint about the medication, the
dosage, or other side effectsl.

Discussion

To facilitate the orderly management of future proceedings in this case, and in
accordance with the objectives of Federal Ruie€ivil Procedure 8(e) and 10(b), the Court
deems it appropriate to organize the claim in Plaintffs seFirst Amended Complaint into the

following count:



Count 1 - Eighth and/or Fourteenth Amendment claim against the defendants
for administering Plaintiff thevrong medication at the Jail on
April 30, 2017.
The parties and the Court will use this desigmatin all future pleadigs and orders, unless
otherwise directed by a judiciaffficer of this Court. The dggnation of this claim does not
constitute an opinion regarding its merit&ny other claims that are encompassed by the
allegations in the First Amended Complaint but not identified above fail to satisfy the
Twombly pleading standard and are considered dismissed without preudice from this
action.
Count 1

The applicable legal standard for Plaingfftlaim depends on his status as a pretrial
detainee or a convicted prisonan April 30, 2017. Claims badeon the denial of adequate
medical care arise under the Fourteenth Amendnrvlen involving a pretrial detainee and the
Eighth Amendment when involving a prisonéileiss v. Cooley230 F.3d 1027, B2 (7th Cir.
2000). The Fourteenth Amendment prohibits pumishit of pretrial detainees, and the Eighth
Amendment prohibits the cruel and unakpunishment of prisoners. U&ONST. Amends. VI
and XIV. With that said, the Seventh Circla@ts “found it convenient and tinely appropriate to
apply the same standard to claims arisingeunthe Fourteenth Amendment (detainees) and
Eighth Amendment (convicted prisasg ‘without differentiation.” Board v. Farnham 394
F.3d 469, 478 (7th Cir. 2005) (quotiktenderson v. Sheahah96 F.3d 839, 845 n. 2 (7th Cir.
1999)). A constitutional claim arises in both comsexhen a state actors@onds to a plaintiff's
serious medical needs with deliberate indifferend@ittman ex rel. Hamiltorv. County of
Madison, Ill, 746 F.3d 766, 775 (7th Cir. 2014) (citiBgownell v. Fige] 950 F.2d 1285, 1289

(7th Cir. 1991)).



A § 1983 plaintiff claiming a violation of hisonstitutional rights based on the denial of
medical care must meet two requirements. tFin® must show that he suffered from an
objectively serious medical neede(, an objective standard)Pittman 746 F.3d at 775 (citing
Collins v. Seemam62 F.3d 757, 760 (7th Cir. 2006)pee also Greeno v. Daley14 F.3d 645,
653 (7th Cir. 2005);Farmer v. Brennan 511 U.S. 825, 834 (1970)). Second, he must
demonstrate that the defendants respondedidoserious medical needs with deliberate
indifference (.e., a subjective standardEstelle v. Gamble429 U.S. 97, 106 (1976).

The allegations in the First Amended Complaint offer no insight into the medical needs
of Plaintiff, let alone a medical need that wablle considered objectively serious. Even if the
Court assumes that Plaintiff’'s ingestiontbé wrong medication on one occasion constitutes a
serious medical need, the First Anded Complaint still fails teatisfy the sulgctive component
of this claim.

To satisfy the subjective requirement, the gdlions must suggest that prison officials
responded to the plaintiff's serious medinakds with deliberate indifferenc&reenq 414 F.3d
at 653 (quotingWilson v. Seiter501 U.S. 294, 297 (1991)). This occurs when a defendant

knows of and disregards an excessive risk to farhaalth by being “aare of facts from which

the inference could be drawn that a substans#él of serious harm exists™ and by “‘draw[ing]
the inference.” Id. (quotingFarmer, 511 U.S. at 834). Negligence, gross negligence, and even
“admitted medical malpractice” do not satisfy this standatdrfleet v. Webste39 F.3d 392,

396 (7th Cir. 2006) (quotingvalker v. Benjamin293 F.3d 1030, 1037 (7th Cir. 2002)). In the
present case, the plaintiff must describe ataumbisil departure from accepted medical judgment,

practices, or standardsSherrod v. Lingle223 F.3d 605, 610 (7th Cir. 2000). The allegations

must allow a plausible inference that Nurse Apriswlaliberately indifferent to a substantial risk



of serious harm to Plaintiff Thomas v. Cook Cnty. Sheriff's De@04 F.3d 293, 301 (7th Cir.
2010). This may occur when the failure to disgenthe correct medication is deliberate and
potentially malicious.Gil v. Reed 381 F.3d 649, 662 (7th Cir. 2004).

The allegations in the First Amended Complaint suggest no such thing. According to the
allegations, Nurse April inadvertently gave Rtdf the wrong medicatin on a single occasion
on April 30, 2017. (Doc. 8, p. 5). The allegatiaits not suggest that skknew that Plaintiff
received the incorrect medication or mad him to take the wrong medicationd. Plaintiff
noticed the error and remaveone pill from his mouth before swallowing itd. When he
pointed out the error, Nurse Apmade it clear that shdhdught he was another inmatéd.
Plaintiff does not suggest thatrhmanner, tone, or words were malicious or demonstrated any
recklessness to a known danger of harm to Heowers v. Seymoud36 F. App’'x 676 (7th Cir.
2011) (citingQuian v. Kautz 168 F.3d 949, 955 (7th ICi1999)). At best, Plaintiff describes
negligence, which does not supportiaiberate indifference claimGreenq 414 F.3d at 653
(citing Farmer, 511 U.S. at 834)See also Berry v. PetermatD4 F.3d 435, 441 (7th Cir. 2010);
Gutierrez v. Petersl11 F.3d 1364, 1374 (7th Cir. 1997).

The Seventh Circuit has held that the dénif proper medication on a single occasion,
standing alone, does not typically rise te thvel of an Eighth Amendment violatioiGil, 381
F.3d at 662 (citingsutierrez 111 F.3d at 1375)Although administering the wrong medication
may very well pose a substantial risk of harm ursdbene circumstances, an “isolated instance| ]
of neglect” in the course of treatment does atlbw a plausible inference of deliberate
indifference. See Gutierrez111 F.3d at 1375Robbins v. Pollard2016 WL 8672956, at *2
(E.D. Wis. 2016) (collecting s®s). In certain contextshe administration of unneeded

medication over a long period time may not even support &ighth Amendment claimSee



Bowers 436 F. App’x 676 (nurseshm routinely provided inmateith unneeded anticonvulsant
medication three times each day for ten montheewmt deliberately indifferent to inmate’s
medical needs). Although the incident described in the First Amended Complaint is certainly
unfortunate, Plaintiff is nagntitled to recover under®83 for the one-time occurrence.

Plaintiff's claim against the Jail and Wexforgalfail. The Jail is not a “person” subject
to suit under 8 1983Smith v. Knox Cnty. Jaib66 F.3d 1037, 1040 (7th Cir. 201Ppwell v.

Cook Cnty. Jajl 814 F. Supp. 757, 758 (N.OI.11993). Likewise, no @im is stated against
Wexford, the private medical corptian that serves as the Jail's healthcare provider. A private
corporation will generally onlype held liable under § 1983 fan unconstitutional policy or
custom that results in the injury at issueerez v. Fenoglio792 F.3d 768, 780 (7th Cir. 2015)
(citing Woodward v. Corr. Med. Servs. of lll., In@68 F.3d 917, 927 (7th Cir. 2014)). No
policy or custom attributable to Wexfordrneentioned in the First Amended Complaint.

For the reasons set forth herein, the FirsteAded Complaint states no claim against the
defendants and shall be dismissed. Furtherntffawill not be granted leave to file a third
complaint because such amendment wodokd futile in this particular case.See Bogie v.
Rosenberg705 F.3d 603, 608 {f7 Cir. 2013);Garcia v. City of Chicago24 F.3d 966, 970 (7th
Cir. 1994). See also Barry Aviation, Inc. v. Land O’Lakes Municipal Airport Com8i77 F.3d
682, 687 (7th Cir. 2004) (leave to amend should beyfigigen “unless it is certain from the face
of the complaint that any amendment would be futile”). The dismissal of this § 1983 action shall
therefore be with prejudice.

Pending M otion

Plaintiff's Second Motion for Reaitment of Counsel (Doc. 9) BENIED. The second

motion presents the same problems as the firdtomo (Doc. 3). It is denied for the same



reasons. (Doc. 6). The second motion, like th&,fis largely blank. (Doc. 9, pp. 1-2). In
addition, Plaintiff failed to desdse any steps he took to retain counsel before seeking the
Court’s assistance. (Doc. 9, p. See also Navejar v. lyigl@18 F.3d 692, 696 (7th Cir. 2013)
(citing Pruitt v. Mote 503 F.3d 647, 654 (7th Cir. 2007)).

Disposition

IT ISHEREBY ORDERED that Plaintiff's First Amendg Complaint and this action
are DISMISSED with prejudice for failurgo state a claim upon whialelief may be granted.
This includesCOUNT 1 against DefendantST. CLAIR COUNTY JAIL, WEXFORD, and
LPN APRIL, which isDISMISSED with prejudice for the same reason.

Plaintiff is ADVISED that this dismissal shall count ase of his three allotted “strikes”
under the provisions of 28 U.S.C. § 1915(9).

IT IS FURTHER ORDERED that Plaintiff's obligation to pay the filing fee for this
action was incurred at the time the action was filedardless of subsequent developments in the
case. Accordingly, the filing fe®f $350.00 remains due and payablé&ee 28 U.S.C.

§ 1915(b)(1)Lucien v. Jockisghl 33 F.3d 464, 467 (7th Cir. 1998).

If Plaintiff wishes to appeal this Order, he may file a notice of appeal with this Court
within thirty days of the entry of judgment.e®: R. Apr. 4(A)(4). If Plaintiff does choose to
appeal, he will be liable for the $505.00 appelfdieg fee irrespective othe outcome of the
appeal. SeeFeD. R. APP. 3(e); 28 U.S.C. § 1915(e)(Ammons v. Gerlingeb47 F.3d 724, 725-

26 (7th Cir. 2008)Sloan v. Leszal81 F.3d 857, 858-59 (7th Cir. 1999)jcien 133 F.3d at
467. Moreover, if the appeal is found to be menitorious, Plaintiff may also incur another
“strike.” A proper and timely motion filed pursniato Federal Rule o€ivil Procedure 59(e)

may toll the 30-day@peal deadline. #b. R.APP. P. 4(a)(4). A Rule 58) motion must be filed



no more than twenty-eight (28ays after the entry of judgmerind this 28-day deadline cannot
be extended.
The Clerk’s Office iDIRECTED to close this case and enter judgment accordingly.
IT 1SSO ORDERED.
DATED: February 13, 2018
s/J. Phil Gilbert

District Judge
United States District Court




