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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

DeANDRE CAVANESS, # R-29951, )
Plaintiff g

VS. )) CaseNo. 17€v-1194-SMY
ELLENBERG, ;
Defendant. ))

MEMORANDUM AND ORDER

YANDLE , District Judge:

This case was severed on October 31, Z8dm Cavaness v. Delancy, et al., Case No.
17-cv-480SMY-RJD (S.D. Ill.). (Doc. 1). It contains the claim designated as Count 3 in the
original cag, and described as follows:

Count 3— Defendant Ellenberg violated Plaintiff's Eighth Amendment right to be

free from cruel and unusual punishment by maliciously and continuously shutting

off Plaintiff's drinking water despite Plaintiff's need for it order to take his

medications.

Plaintiff filed the original civil rights action pursuant to 42 U.S.C. § 1983 on May 8,
2017, while he was incarcerated at Menard Correctional Center (“Menat#’)wvas released
from prisonlater that morit.' Plaintiff's claimis now before the Court for a preliminary review
pursuant to 28 U.S.C. § 1915A.

Under 81915A, the Court is required to screen priso@emplaints to filter out non

meritorious claims. See 28 U.S.C. 81915A(a). Any portion of theComplaint that is legally

frivolous, malicious, fails to state a claim upon which relief may be grantestesmoney

! The website of the lllinois Department of Corrections shows that Plaimtarole was revoked and he
was returned to IDOC custody on November 1, 2017. lllinois Department of Comsec@ffender
Search page, http://www.illinois.gov/idoc/Offender/PalyesateSearch.aspx (Last visitBéc. 4, 201Y.
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damages from a defendant who by law is immune from such relief, must be dism&&ed
U.S.C. 8§ 1915A(b).

An action or claim is frivolous if “it lacks an arguable basis either in law oadh”f
Neitzke v. Williams, 490 U.S. 319, 325 (1989). Frivolousness is an objective standard that refers
to a claim that “no reasonable personld suppose to have any meritéev. Clinton, 209 F.3d
1025, 1026-27 (7th Cir. 2000).

An action fails to state a claim upon which relief can be granted if it doeslesut p
“‘enough facts to state a claim to relief that is plausible on its fa8elt Atlantic Corp. v.
Twombly, 550 U.S. 544, 570 (2007)The claim of entitlement to relief must cross “the line
between possibility and plausibility.ld. at 557. Conversely, a complaint is plausible on its face
“when the plaintiff pleads factual content that allows the court to draw theneddeanference
that the defendant is liable for the misconduct allegefishcroft v. Igbal, 556 U.S. 662, 678
(2009).

Although the Court is obligated to accept factual allegations asseei&nith v. Peters,
631 F.3d 418, 419 (7th Cir. 2011), some factual allegations may be so sketchy or implausible
that they fail to provide sufficient notice of a plaintiff's clainBrooks v. Ross, 578 F.3d 574,
581 (7th Cir. 2009). Additionally, Courts “should not accepad@squate abstract recitations of
the elements of a cause of action or conclusory legal statemelds.” At the same time,
however, the factual allegations opia se complaint are to be liberally construefiee Arnett v.
Webster, 658 F.3d 742, 751 (7th Cir. 201Rodriguez v. Plymouth Ambulance Serv., 577 F.3d
816, 821 (7th Cir. 2009).

Applying these standards, the Court finds flatintiff’'s claim survivesthreshold review

under § 1915A.



The Complaint (Doc. 2)

This operative Complaint was filed in the original action as the Second Amended
Complaintwhere it was docketed as Doc. 1Rlaintiff’'s factual allegations relating to Count 3
are as follows.

While Plaintiff was confined on 2 and 4 galleregsMenard Ellenbergroutinely cut off
his cold drinking water every day for 2 months. (Doc. 2, p. 3). This continued up to Plaintiff's
release (MSR) date of May 26, 2017. Plaintiff is “mentally ill and dysléxiDoc. 2, p. 5). He
needs to have water avdila to take his medication. (Doc. 2, p. 7). Since Plaintiff arrived at
Menard, Ellenberg had been “racist and belittlingly belligerent” toward Id. Despitethe fact
that Plaintiff explaned to Ellenberghat he required drinking water for his medication, and
requestedhat heleave the water on, Ellenberg continued to shut off the drinking water to
Plaintiff's cell. Id.

Plaintiff requests monetary damages for the violation of his rights. (Dpc92.

Merits Review of Count 3 Pursuant to28 U.S.C. 8 1915A

The Eighth Amendment prohibition on cruel and unusual punishment forbids
unnecessary and wanton infliction of pain, and punishment grossly disproportionate to the
severity of the crimeRhodes v. Chapman, 452 U.S. 337, 346 (1981) (quotiGyegg v. Georgia,

428 U.S. 153, 173 (1976))Two elements are required to establsstiolation of the Eighth
Amendment’s cruel and unusual punishments claueregards to conditions of confinement
in prison. First, an objective element requires a showing that the conditions deny ttee"thena
minimal civilized measure of life’s necessities,” creating an excessivéorible inmate’s health

or safety. Farmer v. Brennan, 511 U.S. 825, 834 (1994). The objective conditions must have

resulted in an unquestioned and serious deprivation of basic humarsnekdsfood, medical



care, sanitation, or physical safefghodes v. Chapman, 452 U.S. 337, 347 (1981).

The second requirement is a subjective elematdliberate indifference to a substantial
risk of serious harm to the inmate from those conditidRarmer, 511 U.S. at 837, 842The
deliberate indifference standard is satisfied if the plaintiff shoassthie prison official acted or
failed to act despite the official's knowledge of a substantial risk of seriatm from the
conditions. Farmer, 511 U.S. at 842. It is wedlettled that mere negligence is not enou§e,

e.g., Davidson v. Cannon, 474 U.S. 344, 347-48 (1986).

Here,Plaintiff alleges that Ellenberg deprived him of drinking water on a daily basis for a
2-month period. Obviously, dinking water is a basic human necessity, and Plaintiff had a
particular need for a drinking watéo take his medicationsThus, he Complaint satisfies the
objective component of an Eighth Amendment claim. The subjective factor is afeda
because Plaintiff states that he informed Elegrglof his need for drinking water, arehjuested
that Ellenberg to keep the water on. Knowing this, Ellenberg continued to regularly shut off
Plaintiff's water supply.

Based on these allegations, Plaintiff's deliberate indifference claim addiesterg
(originally labeled a€ount 3) will proceedor further review.

Pending Motions

Plaintiff's motion for leave to proceenh forma pauperis (“IFP’) (Doc. 3) shall be
granted in a separate order.
Plaintiff's motiors for recruitmentof counsel (Docs. 4 & )5shall be referred tohe
United States Magistrate Judge for further consideration.
Disposition

The Clerk of Cout shall prepare for DefendaBLLENBERG : (1) Form 5 (Notice of a



Lawsuit and Request to Waive Service of a Summons), and (2) Form 6 (Waivewvick &4
Summons). The Clerk isDIRECTED to mail these forms, a copy of the Complaint, a copy of
the Memorandum and Order at Doc. 1, and this Memorandum and Order to Defendant’s place of
employment as identified by Plaintiff. If Defendant fails to sign and return\heer of
Service of Summons (Form 6) to the Clerk within 30 days from the daferthe were sent, the
Clerk shall take appropriate steps to effect formal service on Defendahtha Court will
require Defendant to pay the full costs of formal service, to the extent aethdny the Federal
Rules of Civil Procedure.

If the Defendantannot be found at the address provided by Plaintiff, the employer shall
furnish the Clerk with the Defendant’s current work address, or, if not known, the Defendant
lastknown address. This information shall be used only for sending the forms asdlabove
or for formally effecting service. Any documentation of the address shegt&ieed only by the
Clerk. Address information shall not be maintained in the court file, nor disclosed Gietke

Defendant iSORDERED to timely file an appropri@ responsive pleading to the
complaint and shall not waive filing a reply pursuant to 42 U.S.C. § 1997¢e(Q).

Pursuant to Local Rule 72.1(a)(2), this action REFERRED to United States
Magistrate Judge Reona J. Daly for further pretrial proceedings, which shall include a
determination on the pending motidis recruitmentof counsel (Doc#4 & 5).

Further,this entire matter shall BREFERRED to United States Magistrate Judbaly
for disposition, pursuant to Local Rule 72.2(b)(2) and 28 U.S.C. § 63864tl)parties consent to
such areferral.

If judgmentis rendered against Plaintiff, and the judgment includes the payment of costs

under 8§ 1915, Plaintiff will be required to pay the full amount of the costs, notwithstanding that



his application to procedad forma pauperis will be granted.See 28 U.S.C. § 1915(f)(2)(A).

Finally, Plaintiff is REMINDED that he is under a continuing obligation to keep the
Clerk of Court and each opposing party informed of any change in his address; the {Caott wi
independently investigate his whereabdut3his shall be done in writing and not later tian
days after a transfer or other change in address occurs. Failure to comply with thismdtder
cause a delay in the transmission of court documents and may result in dismib&ahkofion
for want of prosecutionSee FED. R.Civ. P. 41(b).

IT IS SO ORDERED.

DATED: December 6, 2017

s/ STACI M. YANDLE
United States District Judge

2The Clerk of Court notified Plaintiff of his obligation to promptly inform the Caxiriny change in his
address, when this severed case was opened on October 31, 2017. (Doc. 6). The i@erlasle
mailed to Plaintiff's most recent address of reco&$00 Lake St., Chicago, IL 60644, and the envelope
has not been returned to the Clerk.



