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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

MARLON L. WATFORD , # R-15678, )

)

Plaintiff , )

)
VS. ) CaseNo. 17¢v-1252-MJR

)

STEVEN NEWBOLD, )
JOHN TROST, )
DAWN GHAFTHER , )
JANE DOE (Nurse), )
DR. FUENTES, )
DR. KAJA, )
WEXFORD, )
KIMBERLY BUTLER, )
JACQUELINE LASHBROOK, )
and SUSAN KIRK, )
)
)

Defendants.

MEMORANDUM AND ORDER
REAGAN, Chief District Judge:

Plaintiff, who isserving a life sentencat MenardCorrectional Center Mlenard), has
brought thispro secivil rights action pursuant to 42 U.S.C. § 1983. Plaintiff claims sbate
Defendand were deliberately indifferent tdiis serious dental condition, and otherspldiged
deliberate indifference to a distinserious medical condition. This same conduct allegedly
violated Plaintiff's First Amendment right to practice his religion, the RLUIR#A the Illinois
Constitution. This case is now before the Coudr fa preliminary review of the dnplaint
pursuant to 28 U.S.C. § 1915A.

Under 81915A, the Court is required to screen prisoner complaints to filter out non
meritorious claims. See28 U.S.C. 81915A(a). The Court must dismiss any portion of the

Complaint that is legally frivolous, malicious, fails to state a claim upon which reliefbmay
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granted, or asks for money damages from a defendant who by law is immune from gfich reli
28 U.S.C. § 1915A(b).

An action or claim is frivolous if “it lacks an argualidasis either in law or in fact.”
Neitzke v. Williams490 U.S. 319, 325 (1989). Frivolousness is an objective standard that refers
to a claim that “no reasonable person could suppose to have any rheaty. Clinton209 F.3d
1025, 102627 (7th Cir. 2000).An action fails to state a claim upon which relief can be granted
if it does not plead “enough facts to state a claim to relief that is plausible ocats Bell
Atlantic Corp. v. Twomb|y550 U.S. 544, 570 (2007)The claim of entitlement to relief must
cross “the line between possibility and plausibilityld. at 557. Conversely, a complaint is
plausible on its face “when the plaintiff pleads factual content that allesvsdurt to draw the
reasonable inference that the defendant is litdvl¢he misconduct alleged.Ashcroft v. Igbal
556 U.S. 662, 678 (2009). Although the Court is obligated to accept factual allegatinres as t
see Smith v. Peter§31 F.3d 418, 419 (7th Cir. 2011), some factual allegations may be so
sketchy or implausible that they fail to provide sufficient notice of a plaintii&snc Brooks v.

Ross 578 F.3d 574, 581 (7th Cir. 2009). Additionally, Courts “should not accept as adequate
abstract recitations of the elements of a cause of action or conclusorgtéggaients.”ld. At

the same time, however, the factual allegations gdr@ se complaint are to be liberally
construed. See Arnett v. Webste858 F.3d 742, 751 (7th Cir. 201Bpdriguez v. Plymouth
Ambulance Sery577 F.3d 816, 821 (7th Cir. 2009).

Applying these standards, the Court finds that some of Plaintiff's claimsveur
threshold review under B915A. Further, the surviving claims are not properly joined in the

same action, so one count shall be severed into a new case.



The Complaint

Plaintiff introduces his Complaint by noting that he is a devout practitioner-tsflakh,
under which he has a religious duty to keep himself free from all forms of oppression.1{Doc
pp. 23). This includes the duty to be a good custodian of his body, which is a “gift and a trust
from Allah.” (Doc. 1, p. 3).

On May 23, 2016, Plaintiff had his-annual dental checkup with Newbold (the prison
dentist). At that time, he learned that in 2014, Newbold had diagnosed him with a cavity in one
tooth — buthad never disclosed this fact to Plaintiff until the May 23, 2016 visit. (Doc. 1;pp. 3
4). During the time between 2014 and 2016, Plaintiff had suffered unexplained pain in the
affected tooth. On May 23, 2016, Newbold purportedly put Plaintiff onightolhave a filling.

On November 3, 2016, Plaintiff was called to see Dentist Kaja to have the caety fill
he told Kaja about the “ongoing periodic pain” in that tooth. Kaja orderedrayn to be done
prior to the filling. (Doc. 1, p. 5). Aftethe xray was done, Kaja informed Plaintiff that
Newbold instructed her not to fill the tooth that day. On November 4, 2016, Plaintiff sent a
request slip to Newbold asking why he could not get the filling; Newbold did not respond. (Doc
1, p. 6).

Plaintiff did not return for dental care until June 13, 2017, when he had his teeth cleaned.
(Doc. 1, p. 7). He told the hygienist about the cavity. Newbold told Plaintiff that he might have
an abscess, and gave him antibiotics, ibuprofen, and ordere@xodly.

On June 30, 2017, Plaintiff had theay. On August 22, 2017, Plaintiff visited Newbold
to discuss the x-ray results. Newbold opined that a wisdom tooth can cause thaipafhHd
been experiencing. (Doc. 1, p. 8). Plaintiff resporttiatl he did not believe he had an abscess,

and needed a filling of his cavity in order to relieve the pain. Newbold said Plaatifbeen



“added to the filling list.”Id.

As of the date he filed the instant Complaint (November 17, 2017), Plair#¥ity had
not yet been filled. (Doc. 1, pp. 12, 29).

Plaintiff alleges that Wexford Health Sources, Inc., (“Wexford”) has a ypdhat
instructs their employees (Newbold and Kaja) “to put cost over healtlacdr® deprive lllinois
prisoners . . . of needed medical and dental treatment.” (Doc. 1, p. 9).

He further alleges that Newbold, Kaja, and Wexford’s failure to fill his galés
prevented him from discharging his religious obligation to obtain care for higsd$dooth.
(Doc. 1, p. 10).Plaintiff also claims thatis conduct violates RLUIPAReligious Land Use and
Institutionalized Persons Acénd Article I, sectios 3and 11of the lllinois Constitution. (Doc.

1, p. 11).

Plaintiff's second claim concerns his serious abdominal symptoms. (Doc. 1,-pp).13
On March 18, 2015, Plaintiff began having severe stomach pains, made worse when he ate and
drank. The pain was accompanied by severe diarrfBeme time irthe pastPlaintiff had been
diagnosed with IBS (irritable bowel syndrome) and a severe infection with Hi,Rglowhich
he had been treated twice. (Doc. 1, p. 15).

In the morning of March 18, Plaintiff went to the Health Care Unit and codshkdane
Doe Nurse. She attributed his symptoms to bB8ause his stool test for H. Pylori was negative
and sent him back to his cell without seeing Dr. Trost. (Doc. 1, p. 16; Bbcpd 3031).
Plaintiff does not say whether or nbenurse gve himany medication for his condition.

On March 20, 2015, Plaintiff was taken to see Dr. Fuentes and Nurse Ghafther. He
explained his symptoms, which were identical to those he experienced during his pkevious

Pylori infection and his bouts with IBS. (Ddtd, p. 31). However, Nurse Ghafther cut him off



and told him he had GERD (gastsophageal reflux disease). Ghafther and Fuentes did not
perform any diagnostic tests to arrive at this conclusion. (Doc. 1, p. 17; 8oqpl 3132).
Plaintiff again tried to explain his IBS condition and chronic stomach inflammation, and
requested a “correct diagnosis” and proper treatmieht.Fuentes refused to perform any tests,
and “prematurely terminated” the appointmemd. Plaintiff was charged a $5.00-payment

for the visit, which he claims was improper under state law, because he suifethéongoing

IBS condition.

On March 29, 2015, Plaintiff consulted Dr. Trost about Hh®ntinung
abdominal/intestinal symptoms. Dr. Trost did not conduct astg @& prescribe any treatment,
but “made a promise” to send Plaintiff to an outside specialist. (Doc. 1, p. 18). Hovheter, t
visit never took place.

More than a year later, on June 16, 2016, Plaintiff consulted Nurse Kirk about his
recuring symptomsof stomach pain and burning, and stomach and bowel spasms. He also had
begun to have blood in his stool. (Doc. 1, ppl193 Plaintiff requested a referral to Dr. Trost,
but this was not done. He claims to have submitted numerous requests slipsdfoal m
treatment up to the present date, with no further response.

Plaintiff references a book entitledl New 1.B.S. Solutionwvhich recommends an IBS
breath test, endoscopy, and addy course of 2 antibiotics as appropriate treatment for his
condition, and claims that Defendants’ refusal to provide this treatment constitutesratelibe
indifference. (Doc. 1, p. 20).

Again, he asserts that Wexford has a-oogting policy which prompted Fuentes, Trost,
Ghatther, Kirk, and the Jane Doe Nurse to deiny treatment.ld. Plaintiff adds that the lack of

treatment violates his First Amendment rights, the RLUIPA, and the lllinois CoiustituDoc.



1, pp. 21-22).

Plaintiff also names Kimberly Butler and Jacqueline Lashbrook as Defsnéamtdoes
not mention them in the statement of claim, other than to assert that somebody forged then
Warden Butler’s signature on a grievance. (Doc. 1, pp. 23-24).

In addition to requesting compensatory and punitive damages, the Complainaiseeks
“emergency injuncte order” direcing the Defendants to give him a permanent filling, and
providespecifictestsand treatment for his IBS conditiorfDoc. 1, pp. 12, 24-25, 28-R9

Merits Review Pursuant t028 U.S.C. § 1915A

Basedon the allegations of the Complaint, the Court finds it convenient to dividaahe
seaction into the following counts. The parties and the Court will use these designatiall
future pleadings and orders, unless otherwise directed by a judicial offitieisd@ourt. The
designation of these counts does not constitute an opinion as to their merit. Anglaithahat
is mentioned in the Complaint but not addressed in this Order should be considered dismissed
without prejudice.

Count 1: Eighth Amendment deliberate indifesrce claim againstNewbold,

Kaja, and Wexford for delaying and denying dental treatment for Plaintiff's

cavity since 2014;

Count 2: First Amendment and RLUIPA claims against Newbold, Kaja, and

Wexford, for delaying and denying dental treatment for Bffigncavity since

2014,

Count 3: |lllinois State law taim against Newbold, Kaja, and Wexford, for

violating the lllinois Constitution, Aitle I, sedions 3 and 11, when they delayed

and denied dental treatment for Plaintiff's cavity since 2014,

Count 4: Eighth Amendment deliberate indifference claim against Trost,

Ghafther, the Jane Doe Nurse, Fuentes, Kirk, and Wexford, for denying

diagnostic testing and treatment for Plaintiff's severe stomach pain anthadtes

symptoms, and failing to ref@laintiff to a specialist for diagnosis and treatment;

Count 5: First Amendment and RLUIPA claims agaiiisost, Ghafther, the Jane



Doe Nurse, Fuentes, Kirk, and Wexforyy denying diagnostic testing and

treatment for Plaintiff's severe stomach pamil antestinal symptoms, and failing

to refer Plaintiff to a specialist for diagnosis and treatment;

Count 6: lllinois State law claim against Trost, Ghafther, the Jane Doe Nurse,

Fuentes, Kirk, and Wexford, for violating the Illinois Constitutiortide I,

sedions 3 and 11, when they denied diagnostic testing, treatment, or a referral for

Plaintiff's stomach and intestinal symptoms.

Countsl and 4state cognizable claisrand shall undergo further consideratiayaiast
some of the DefendantsCourts 2 and 5 shall be dismissed as duplicative of Counts 1 and 4,
respectively Counts 3 and 6 shadllsobe dismissed Additionally, because Counts 1 and 4
involve different Defendants and arose from unrelated events, Count 4 shall be severed into a
separate action.

At the outset, Defendants Butler and Lashbrook shall be dismfssed the action
without prejudice, because Plaintiff failed to include any factual allegatagainst them
whatsoever.Plaintiffs are required to associate specific defendaiits specific claims, so that
defendants are put amtice of the claims brought against them and so they can properly answer
the complaint. SeeBell Atlantic Corp. v. Twombjys50 U.S. 544, 555 (20D7FeD. R. Civ. P.
8(a)(2). Where a plaintiff has noincluded a defendant in his statement of the claim, the
defendant cannot be said to be adequately put on notice of which claims in the miihalay,
are directed against him. Furthermore, merely invoking the name of a potergradal@fis not
sufficient to state a claim against that individu&8lee Collins v. Kibort143 F.3d 331, 334 (7th
Cir. 1999 (“A plaintiff cannot state a claim against a defendant by including the defemda
name in the caption.”).

However, lecause Plaintiff has requested injunctive relief, the Clerk shall be directed to

add the current Warden of Menard (official capacity only) for the purpose ofnmapteng any

injunctive relief to which Plaintiff may be entitledsee Gonzalez v. Feinerma&63 F.3d 311,



315 (7th Cir.2011) (proper defendant in a claim for injunctive relief is the governmeintabff
responsible for ensuring any injunctive relief is carried out).
Count 1 —Deliberate Indifference to Serious Dental Condition

In order to state a claim for deliberate indifference to a serious medicalamegunate
must show that he (1) suffered from an objectively serious medical condition; arndt(2)e
defendant was deliberately indifferent to a risk of serious harm from thattioondiAn
objectively serious coniion includes an ailment that significantly affects an individual’s daily
activities or which involves chronic and substantial paiutierrez v. Petersl11l F.3d 1364,
1373 (7th Cir. 1997).The Seventh Circuit has recognized that dental care is “one of the most
important medical needs of inmatesWynn v. Southward251 F.3d 588, 593 (7th Cir. 2001).
See alsdBerry v. Peterman604 F.3d435, 440 (7th Cir. 2010) (“Tooth decay can constiarie
objectively serious medicabndition because of pain and the risk of infection.”).

“Deliberate indifference is proven by demonstrating that a prison official &rafwa
substantial risk of harm to an inmate and either acts or fails to act in disrefgthat risk.
Delaying treatment may constitute deliberate indifference if such delay batexthe injury or
unnecessarily prolongegh inmate’s pain."Gomez v. Rand|&80 F.3d 859, 865 (7th Cir. 2012)
(internal citations and quotations omittedpee alsd~armer v. Brennan511 U.S. 825, 842
(1994); Perez v. Fenoglio 792 F.3d768, 77778 (7th Cir. 2015). However, the Eighth
Amendment does not give prisoners entitlement to “demand specific care” or “theabes
possible,” but only requires “reanable measures to meet a substantial risk of serious harm.”
Forbes v. Edgar112 F.3d 262, 267 (7th Cir. 1997). Further, a defendant’s inadvertent error,
negligence or even ordinary malpractice is insufficient to rise to the leveh dEighth

Amendmehn constitutional violation. See Duckworth v. Ahma&32 F.3d 675, 679 (7th Cir.



2008).

In the instant case, Plaintiff claimisat he suffered pain in his mibudue to a cavity that
was diagnosed in 2014. This diagnpaswell as Plaintiff’'s ongoing pa indicate that he had a
serious condition that required professional attention. The Complaint thus s#tisfagective
component of an Eighth Amendment claimheTemainingquestion is whetheahe Defendants
acted or failed to astith deliberatandifference to a known risk of serious harm.

Dentist Newbold discovered the cavity in 2014, but did not refer Plaintiff for a filing
that time. It is possible that the failure to order treatment between 2014 and 2016 could be
considered deliberate indifference, if the cavity was serious enough teethRiaintiff's dental
health, or if Newbold was informed of Plaintiff's complaints of pain. The Complaint ddes no
address those questions. Nonetheless, once Plaintiff was placed on the wafting ligling in
May 23, 2016, the need for treatment was obviddsll, he was made to wait 6 months before
he was seen again, and apparently was not provided with anything to relieve his payricairi
time. At his November 3, 2016, appointmeRtantiff told Kaja andNewboldabout his tooth
pain. Despite the original plan to fill the cavity on November 3, 2016, neither Newboldeor Ka
gave Plaintiff the filling. He still has never had the cavity filledfter a further delay of more
than a yegrand after informing Newbold yet again, at his August 2017 visit, that he was in pain
These factual allegatiossipport the deliberate indifference claim against Kaja and Newbold.

However, the Complaint does not provide factual support for Plaintiffgsnchgainst
Wexford. Wexford Health Sources, Inc., (“Wexford”) is a corporation that emeygbold,
Kaja, and the other mediepftovider Defendants, and provides dental care at the prison, but it
cannot be held liable solely on that basis. A corpamatan be held liable for deliberate

indifference only if it had a policy or practice that caused the allegéatioio of a constitutional



right. Woodward v. Corr. Med. Serv. of Ill., In®@68 F.3d 917, 927 (7th Cir. 2004%ee also
Jackson v. lll. MedCar, Inc, 300 F.3d 760, 766 n.6 (7th Cir. 2002) (private corporation is
treated as though it were a municipal entity in a 8 1983 action).

Here, Plaintiff alleges that Wexford has a policy instructing their employeesptosel
prisoners of needed treatment in order to save money. (Doc. 1, p. 9). However, nothing in
Plaintiff's factual account of his dealings with Newbold or Kaja indicates dither of these
Defendants made any decision regarding his treatment as a result of #¢eaflaged policy
He offers only his own bare assumption that Wexford’s purpgadédy prompted Newbold and
Kaja to postpone or deny his treatment. Wexford shall therefore be dismissed Bartaithi
without prejudice at this time.

Count 1 for deliberate indifferere to Plaintiff’'s serious dental condition shall proceed
only against Newbold and Kaja.

Dismissal of Count 2 -First Amendment and RLUIPA Claims — Dental Issue

Plaintiff has advanced the theory that prison officials have violated hisAArsndment
right to freely practice the tenets of his faith several other lawsuifsand has raised claims
under RLUIPA as well In the present action, the First Amendment clair@€ount 2 is grounded
on the identical facts that underlie his Eighth Amendment claindébberate indifference to
dental needs. Plaintiff does not allege that Newbold or Kaja singled him out eddem
treatment based on his religious affiliation, nor does he assert that Befendant was aware
that a denial or delay in providing R&if with dental care would affect his faitbased

obligation to maintain his dental health. In substamiaintiff's First Amendmentlaim is

! SeeWatford v. Quinp Case No. 14v-571MJR (S.D. lll., dismissed Sept. 16, 2014, and strike
assessed)Watford v. Wooley, et alCase No. 1Bv-567-SCW (S.D. lll., filed May 14, 2015WWatford v.
Ellis, et al, Case No. 1&v-582NJR-DGW (S.D. lll., severedrom No. 15567); Watford v. LaFond, et
al., Case No. 1®41MJR (S.D. Ill., dismissed Feb. 7, 2017 for failure to comply with court orders);
Watford v. Doe, et glCase No. 15-C-9540 (N.D. Ill., dismissed Oct. 11, 2017 and strike assessed).

10



redundanto his Eighth Amendment claimSeeConyers v. Abitz416 F.3d 580, 586 (7th Cir.
2005) (claims ar¢o be analyzed under the most explicit sources of constitutional protections
court dismissed equal protection and Eighth Amendment claims that deglitee exercise
claim) (citing Graham v. Connqr490 U.S. 386, 395 n. 10 (1989)).

Duplicative or redndant claims may be appropriately dismissed, when they are based on
the sameset of facts. In this case, Plaintiff's Eighth Amendment claim “gains rgpthin
attracting additional constitutional labelsConyers 416 F.3d at 586, such as the First
Amendnent free exercise claimSee also Williams v. Snydetr50 F. App’x 549, 5553 (7th
Cir. 2005) (dismissing equal protection, access to courts, due process, and Eighth Amendment
claims as duplicative of retaliation and freedom of religion claimfe remediesPlaintiff seeks
— damages and injunctive reliefare equally avdable if he were to prevail on either a First
Amendment or Eighth Amendment claim. Accordingly, the First Amendment claimuntQo
shall be dismissed, albeit without prejudice.

Plantiffs RLUIPA claim is more narrown scope. RLUIPA protects institutionialized

persons by prohibiting substantial burdens on their exercise of religianJ.S.C. 8§ 2000¢ec
5(4); 82000cc3(g). However, itdoes not provide a cause of action for modasnages against
state officials in their individual capacitgeeNelson v. Miller 570 F.3d 868, 8889 (7th Cir.
2009), or official capacity,see Sossamon v. TexaS63 U.S. 277, 2886 (2011); 42 U.S.C.
§ 2000cc5(4). Under RLUIPA, Plaintiff is limitedo seeking injunctive relief for any violation
he may be able to prove. As noted above, injunctive relief may be ordereatifffieevails on
his Eighth Amendment claim; therefore, the RLUIPA claim is also duplicative of Count 1

For these reason§ount 2, consisting of Plaintiff's First Amendment and RLUIPA

claims based on the denial of dental treatnsadll be dismissed without prejudice.

11



Dismissal of Count 3 dllinois Constitutional Claims — Dental Issue
Plaintiff invokes two sections dirticle | of the lllinois Constitutionn connection with
the alleged denial of dental treatment. Section 3, “Religious Freedom,” stadésvant part:
The free exercise and enjoyment of religious profesaimh worship, without
discrimination, shall foresr be guaranteed, and no person shall be denied any

civil or political right, privilege or capacity, on account of his religious opifipns

ILL. CONST. art. I, § 3.

This portion of the lllinois constitutional claim clearly overlaps with the claim@aant
2, which shall be dismissed. Due to the dismissal of those federal claims, the Gburdtwi
exercise supplemental jurisdiction over the slawe claim. See28 U.S.C. § 1367(c)(3)Groce
v. Eli Lilly & Co., 193 F.3d 496, 501 (7th Cir. 1999) (“tisual practice is to dismiss without
prejudice state supplemental claims” when the related federal claims are di¥missed
The other portion of the lIllinois Constitution referenced by Plaintiff relettdss claims
in Count 1 for cruel and unusual punishme®éction 11 is entitled “Limitation of Penaltiafser

Conviction,” and provides:

All penalties shall be determined both according tos#tr@usness of the offense

and with the objective ofestoring the offender to useful citizenshipNo

conviction shall work corruption of blood or forfeiture of estdtm

person shall be transported out of the State for an offesrsenitted within the

State.
ILLINOIS CONST. art. I, 8 11.

The first sentence this sectiorhas to do with the proportionality of penalties, and has
formed the basis for challengelgiming thatdisproportionateriminal sentencesonstitutecruel
and unusual punishmen§ee, e.gPeople v. Clemon2012 IL 107821, 968 N.E.2d 1046, 1057

(Il. 2012) (case remanded for resencing) However, the Court was unable to locate any case

where an lllinois prisoner was allowed to maintain a civil cause of action fdramrdeunusual

12



punishment based on thisr any other)section of the lllinois Constitution. This Court is in
ageement with the reasoning of the Northern District of lllinois, which found keatllinois
Constitution “do[es] not provide an independent right to be free from cruel and unusual
punishment. . . in the context of prison conditions.B. v. Duff No. (6-C4912, 2009 WL
2147936, at *16L7 (N.D. Ill. July 17, 2009).Instead prison conditionclaims have ordinarily
been brought, even in state court, under the Eighth Amendment or under applicable lllinois
statutes.Seg e.g, Arnett v. Snyder769 N.E.2d 943 (IllApp. 2001);see also Ashley v. Snyder
739 N.E.2d 897 (llLApp. 2000) (“lllinois law creates no momgghts for inmates than those
which are constitutionally required.”erGphasis in original). The Complaint therefore fails to
statea claim upon which relief may be granted, as to Section 11 of the lllinoisiQbast

Accordingly, Count 3, consisting of the'cruel and unusual punishment” claiand
religious exercise claim, bothased on the lllinois Constitution, shall be dismissed without
prejudice.

Count 4 —Deliberate Indifference to Serious Medical Condition

The legal standards outlined under Count 1 apply equally to Plaintiff's claimilo¢idté
indifference to his intestinal symptoms. The severe stomach pain and didrah&daintiff
experiencedn March 2015, presented a serious condition which warranted medical attention.
Plaintiff continued to have these symptoms in June 2016, and the prdideimsorsened to
include blood in his stool. Whether Plaintiff's symptomesre caused by IBS, a recurring H.
Pylori infection, or GERD, his condition satidighe objective component of an Eighth
Amendment claim.

Turning to the subjective factor, Plaintiff alleges that after he describexymistoms to

the Jane Doe Nurse on March 18, 2015, she gave him no treatment and did not allow him to see

13



the doctor. That delay and failure to provide Plaintiff with anything to relsesliffering may
support a deliberate indifference claim.

Two days latefon March 20, 2015 Plaintiff consulted Dr. Fuentes and Nurse Ghafther.
They did not agree with Plaintiff’'s opinion that he was suffering from dB&l. Pylori, which
had produced identical symptoms when he was diagnosed with those ailments irstthe pa
Instead, they concluded he had GERD, but did not conduct any tests to confirm this diagnosis.
Plaintiff does not mention whether Fuentes or Ghafther provided him with any medioati
treatment for his symptoms, but his statement that they “prematurely termirtheed
appointment suggests that they did not. (Doc. 1, p. 17).

Plaintiff's assertionthat Fuentes “refused” to give him a “correct diagnosis” does not
state an Eighth Amendment clainfDoc. 1, p. 17). A difference of opinion between medical
profesgonals concerning the treatment of an inmate will not support a claim for deliberate
indifference— and neither will a difference of opinion between Plaintiff (who is not a trained
physician) andhis prison doctorsegarding what diagnosis is “corréctSeeNorfleet v. Webster
439 F.3d 392, 396 (7th Cir. 2006&ee alscCiarpaglini v. Sainj 352 F.3d 328, 331 (7th Cir.
2003); Garvin v. Armstrong 236 F.3d 896, 898 (7th Cir. 2001) (courts will not take sides in
disagreements about medical personnel's judgments or techni§ogss v. DeTellad5 F.3d
586, 591 (7th Cir. 1996).By the same token, Plaintiff cannot dictate his treatment, such as
insisting that he be givahe specific tests he lists in the Complaint. (Doc. 1, p. Z@g Eighth
Amendment does not entitle prisoners to “demand specific care” or “the best calpéepdsst
only requires “reasonable measures to meet a substantial risk of serious Rarbes v. Edgar
112 F.3d 262, 267 (7th Cir. 1997).

Aside from Raintiff's disagreement with the GERD diagnosis, however, the Complaint

14



suggests that Fuentes and Ghafther did not provide Plaintiff with any treatoremhisf
symptoms, and/or delayed Plaintiff's efforts to obtain treatment. If soagebmable to supt
a deliberate indifference claim against these Defendants. AdditionaHyeiites or Ghafther
failed to order diagnostic testing that was medically indicated for Plasnsffmptoms, this
could indicate deliberate indifference. Count 4 may therefore proceed agains¢sFaad
Ghatfther to further consider these matters.

Plaintiff saw Dr. Trost on March 29, 2015, 9 days after his appointment with Fuentes and
Ghafther. Based on Plaintiff's symptoms, Trost promised to send Plaintiff to atecbgpital
or specialist to evaluate his digestive tract problems. However, Plaiasfinever sent for any
outside consultation. Furthermore, Trost never ordered anyotestescribed any treatment for
Plaintiff. Based on these facts, Plaintiff may gtgsoceed with a deliberate indifference claim
against Trost under Count 4.

Plaintiff does not describe any other encounters with medical staff at dlentar June
2016, although he states that he sent multiple request slips to be seen for hib/sttestanal
complaints. On June 16, 2016, he told Nurse Kirk about his symptoms of pain, stomach and
bowel spasms, and bloody stobit she failed to refer him to Dr. Trost. (Doc. 1, pp-183.
Plaintiff may be able to demonstrate deliberate indifferencKikk for failing to provide him
with treatment or a referral, therefore, Count 4 may also proceed against her

As to Wexford, Plaintiff again claims that the company has a policy that ledtdsy
Trost, Ghafther, Jane Doe, and Kirk to deny him medical treatment and testmg. 1([p. 20).
However, he offers no factual support for this conclusory statement. As such, he $&lte a
claim against Wexford upon which relief may be granted, and Wexford shall ioessbsl

without prejudice from Count 4.

15



Finally, Plaintiff's Eighth Amendment claim in Count 4 shall not include the matter of
the $5.00 cgpayment which he claims was wrongly assessed for one or more of his medical
visits. An inmate’s constitutional rights are not violated by the codleatif a fee for prison
medical or dental services. Whether or not a statutory exenfgtich as for a chronic medical
condition) should apply to the epayment rule is a question diate law, not cognizable in a
8 1983 action.Poole v. Isaacs703 F.3d 1024, 1027th Cir.2012) (“the imposition of a modest
fee for medical services, standing alone, does not violate the Constitution”).

To summarize, the deliberate indifference claim€aount 4, as delineated above, may
proceed for further consideratiagainst the Jane Doe Nurse, Fuentes, Ghafther, Trost, and Kirk.
However, Plaintiff must identify the Jane Doe Nurse by name before she can lu \sithve
notice of the claim.

Dismissal of Count 5 First Amendment and RLUIPA Claims — Medical Issue

Plantiff's First Amendment claim thahe Jane Doe Nurse, Fuentes, Ghafther, Trost, and
Kirk caused him to violate his religious obligation to properly care for his bodgssd on the
identical facts that support his Eighth Amendment deliberate indifferelam against these
individuals For the reasons discussed under Count 2, the Court shall dismiss the First
Amendment claimn Count 5because it is redundant to the Eighth Amendment claim in Count
4. SeeConyers v. Abitz416 F.3d 580, 586 (7th Cir. 2005) (claims are to be analyzed under the
most explicit sources of constitutional protections; court dismissed equal jmotactl Eighth
Amendment claims that duplicated free exercise claim) (c@@raham v. Connqr490 U.S. 386,

395 n. 10 (1989)).
Likewise, Plaintiff's RLUIPA claim based on the denial of treatment for histintds

issues is duplicative of the Eighth Amendment claim, and offers Plaintiff ied tleht he could

16



not obtain by prevailing on the Eighth Amendment claim in Count 4.

Count 5 shall therefore be dismissed without prejudice.

Dismissal of Count 6 dllinois Constitutional Claims — Medical Issue

The analysis of Plaintiff's Illinois Constitutional claims for failure to treat hisstinal
condition is identical to that of thdental claim in Count 3. The Court will not extend
supplemental jurisdiction to consider any stapeastitutionbased religious claim, because the
related federal claim (Count 5) shall be dismissed. There is no private righioof tacbring a
cruel and unusual punishment claim grounded in the lllinois Constituti©ount 6 shall also be
dismissed without prejudice.

Severance of Claims & Defendants

In addition to conducting the merits review un@&i915A, the Court must consider
whether the surviving claims and parties may properly proceed in the same jmnt ac
consideration of Federal Rule of Civil Procedure 20. Under Rule 20 (9laintiff may join
multiple defendants in a single action only if plaintiff asserts at least one claghetfoagainst
each of them that arises out of the same transaction or occurrence and presgois qiidaw
or fact common to all.”Wright, Miller, & Kane, 7 Federal Practice & Procedure.Gd 8 1655
(West 2017) FeD. R. Civ. P. 20(a)(2) The Seveth Circuit instructsthat unrelated claims
against different defendants belong in separate lawsuits, “not only to preveoittbbrsorass”
produced by multelaim, multtdefendant suits “but also to ensure that prisoners pay the required
filing fees” urder the Prison Litigation Reform ActGeorge v. Smith507 F.3d 605, 607 (7th

Cir. 2007)(citing 28 U.S.C. § 1915(b), (g)).

2 Rule 20, which governs joinder of parties in a single action, must be satisfoed tief Court turns to
the question of whether claims are properly joined under Rulelrt@rcon Research Assoc’s, Ltd. v.
Dresser Industries, Inc696 F.2d 53, 57 (7th Cir. 1982); Wright, Miller, & Kane, 7 Federal Practice &
Procedure Civil 3¢ 1655 (West 2017).
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The dental deliberate indifference claims in Count 1 involve Newbold and Kaja, and
arose from incidents in 2014 and 2006 where Plaintiff was denied a filling for his tooth.
Count 4 for deliberate indifference to Plaintiff's intestinal symptorasyse from completely
separate transactions/occurrences in 2015 and 2016, involviiifiesent set of Defendants
(Trost, Ghafther, Jane Doe, Fuentes, and Kirk). The legal and factual questions abéo tvbe
Count 1 Defendants were deliberately indifferent to Plaintiff's dental tondare distinct from
the legal and factual questions pertinent to Count 4. Under Rule 20, it would be improper for
Count 1 and Count 4 to proceed in the same action.

Consistent with th&eorgedecision and Federal Rslef Civil Procedure 20 and 21, the
Courtshall seveCount 4 and shalbpen a new case with a nevdgsigned case number for that
claim. Plaintiff shall be assessed an additional filing fee for the new severed case.

Disposition

The Clerk isDIRECTED to add as a Defendant th&VARDEN of MENARD
CORRECTIONAL CENTER (official capacity only), for the purpose of implementing any
injunctive reliefthat may be ordered.

The Clerk is furtheDIRECTED to docket a motion for injunctive relief, to reflect that
the Complaint contains eequestfor an order requiringDefendants to provid®laintiff with
necessary dental treatmengeéDoc. 1, p. 289).

COUNTS 2, 3, 5, and 6are DISMISSED without prejudiceas duplicative and/afor
failure to state a claim upon which relief may be granted.

DefendantsWEXFORD, BUTLER, and LASHBROOK are DISMISSED from this
actionwithout prejudice.

IT IS FURTHER ORDERED that, pursuant to Federal Rule of Civil Procedure
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20(a)(2), Plaintiffsmedical deliberate indifference claims@OUNT 4 are severed into a new
case. That new case will be: Claims agalfROST, GHAFTHER, NURSE JANE DOE,
FUENTES, KIRK, andthe WARDEN of MENARD CORRECTIONAL CENTER (official
capacity only)

In the new case, the ClerklBRECTED to file the following documents:

(1)  This Memorandum and Order
(2)  The Original Complaint (Doc. 1)
3) Plaintiff’'s motion to proceeth forma pauperigDoc. 2)

In addition, the Clerk iDIRECTED to docket a motion for injunctive relief in the newly
severed caség reflect that the Complaint contains a request for an order requiring Defetolant
provide Plaintiffwith necessary medical treatment for his intestinal conditi@eeDoc. 1, p.
28-29).

Plaintiff will be responsible for an additional$350.00filing fee in the new case.

Because this Memorandum and Order contains the 81915A merits review of the severed
Count 4, referral may be made to the magistrate judge and service may be ordeséehdarids
Trost, Ghafther, Fuentes, and Kirk in the second severed case, as sooneas ¢thse is opened
and the judge assignment is made. No service shall be ordered on the Jane Doe INsus unti
time as Plaintiff identifies her by name and files a motiothe severed casty substitutehe
newly identified Defendant in place of the generic designation in the gatsencand throughout
the Complaint. Plaintiff iADVISED that it is his responsibility to provide the name and service
address for this individual.

IT IS FURTHER ORDERED that theonly claim remaining in this action is COUNT 1

against Defendants NEWBOLD, KAJA, and the WARDEN of MENARD CORRECTIONAL

CENTER (Official Capacity), for denial of dental treatmentThis case shall now be captioned
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as: MARLON L. WATFORD , Plaintiff, vs. STEVEN NEWBOLD, DR. KAJA, and
WARDEN of MENARD CORRECTIONAL CENTER (official capacity only), Defendants.

IT IS FURTHER ORDERED that Defendant§ROST, GHAFTHER, JANE DOE,
FUENTES, and KIRK areTERMINATED from this action with prejudice.

As to COUNT 1, which remais in the instant caseéhe Clerk of Court shall prepare for
DefendantNEWBOLD , KAJA , andWARDEN of MENARD CORRECTIONAL CENTER
(official capacity only): (1) Form 5 (Notice of a Lawsuit and Request to Waive Service of a
Summons), and (2) Form 6 (Waiver of Service of Summonkg Clerk iSDIRECTED to mail
these forms, a copy of theo@plaint, and this Memorandum and Order to each Defendant’s
place of employment as identified by Plaintiff. If a Defendant failsgio and return the Waiver
of Service of Summons (Form 6) to the Clerk within 30 days from the date the formsewegre s
the Clerk shall take appropriate steps to effect formal service on that Detfeadd the Court
will require that Defendant to pay the full costs of formal service, to the extinariaed by the
Federal Rules of Civil Procedure.

With respect to a Defendant who no longer can be found at the work address provided by
Plaintiff, the employer shall furnish the Clerk with the Defendant’s currenk wddress, or, if
not known, the Defendant’s lakhownaddress. This information shall be used only for sending
the forms as directed above or for formally effecting service. Any docutioentd the address
shall be retained only by the Clerk. Address information shall not be maintaineccouthéle
or disclosed by the Clerk.

Defendants areORDERED to timely file an appropriate responsive pleading to the
Complaint and shall not waive filing a reply pursuant to 42 U.S.C. § 1997e(g).

Pursuant to Local Rule 72.1(a)(2), this action REFERRED to United States
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Magistrate Judge Stephen C. Williamsfor further pretrial proceedings.

Further, this entire matter shall bREFERRED to United States Magistrate Judge
Williams for disposition, pursuant to Local Rule 72.2(b)(2) and 28 U.S.C. 8§ 636éd)parties
consent to such a referral.

If judgmentis rendered against Plaintiff, and the judgment includes the payment of costs
under 8§ 1915, Plaintiff will be required to pay the full amount of the costs, notwithstanding that
his application to procedad forma pauperidias been granteGee28 U.S.C. § 1915(f)(2)(A).

Finally, Plaintiff isADVISED that he is under a continuing obligation to keep the Clerk
of Court and each opposing party informed of any change in his address; the Court will not
independentlyinvestigate his whereabouts. This shall be done in writing and not late7 than
days after a transfer or other change in address occurs. Failure to comply withrdbr will
cause a delay in the transmission of court documents and may result irsdisyhigis action
for want of prosecutionSeeFeD. R.Civ. P. 41(b).

IT IS SO ORDERED.

DATED: January 4, 2018

s/ MICHAEL J. REAGAN

Chief Judge
United States District Court
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