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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

GARY A. LAVITE,
Plaintiff,

VS. Case No. 17—cv-1275-JPG
JOHN LAKIN,
PAUL SARDAGE,
JAY SANDIDGE,
RANDY YOUNG,
PATTERSON,
BLAKEY, and
CRAIG

N N N N N N N N N e ' ' ' '

Defendants.

MEMORANDUM AND ORDER

GILBERT, District Judge:

Plaintiff Gary A. Lavite, an inmate iMadison County Jail, bmgs this action for
deprivations of his constitutional rights puast to 42 U.S.C. §1983. Plaintiff requests
injunctive relief and damages. This case is nofereethe Court for a preliminary review of the
Complaint pursuant to 28 5.C. § 1915A, which provides:

(a) Screening — The court shall review, before d@ting, if feasible or, in any
event, as soon as practicalalfter docketing, a complaint ia civil action in which a
prisoner seeks redress from a governmental entity or officer or employee of a
governmental entity.

(b) Grounds for Dismissal — On review, the court shall identify
cognizable claims or dismiss the complaint, or any portion of the complaint, if the
complaint—

(1) is frivolous, malicious, or fails to state a claim on which
relief may be granted; or

(2) seeks monetary relief fromdefendant who is immune
from such relief.
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An action or claim is frivolous if “it lacks aarguable basis either in law or in fact.”
Neitzke v. Williams, 490 U.S. 319, 325 (1989). Frivolousnesarisobjective standd that refers
to a claim that any reasonable person would find meritleesy. Clinton, 209 F.3d 1025, 1026-
27 (7th Cir. 2000). An action fails to state aiel upon which relief can be granted if it does not
plead “enough facts to state a claim tefehat is plausible on its face.Bell Atlantic Corp. v.
Twombly, 550 U.S. 544, 570 (2007). The claim of entidnt to relief must cross “the line
between possibilityand plausibility.” Id. at 557. At this juncture, the factual allegations of the
pro se complaint are to be liberally construefiee Rodriguez v. Plymouth Ambulance Serv., 577
F.3d 816, 821 (7th Cir. 2009).

The Complaint

Plaintiff submitted a motion for a preliminaigjunction to the Court on November 22,
2017. (Doc. 1). On November 28, 2017, the Couwtructed Plaintiff that it was inappropriate
to initiate an action without a complaint, andedied Plaintiff to filea complaint no later than
December 27, 2017. (Doc. 3). Plaintiff submitted the Complaint on December 5, 2017.

The motion for preliminary injunction stated that Plaintiff suffered a skull fracture prior
to his incarceration on April 24, 2017, for which \was transferred to Barnes Jewish Hospital.
(Doc. 1, p. 1). Plaintiff entered Madison Copdail on September 22, 2017, and told the staff
that he had a skull fractur€Doc. 5, p. 5). He alleges thah unknown nurse called him a liar,
and charged him $10 to ordais medical recordsld.

Plaintiff filed a grievance over the mediaare, and in response, Randy Young sent him
to segregation.ld. Plaintiff was in segregation from September 28, 2017 until November 8,
2017. 1d. Plaintiff alleges that theell lacked running water or hatater, and that “they” took

his toothbrush and toilet papeld. Plaintiff was also deprived of warm food in favor of chips



and cookies.ld. Sardage threatened Plaintiff that Wweuld “choke the life out of him,” and
served Plaintiff spoiled food.ld. Sandidge consistently threw Plaintiff's trays on the ground
and/or denied Plaintiff food(Doc. 5, pp. 5-6). Patterson tauntelintiff and “played games”
with his food and drinking water. (Doc. 5, p. 6Blakey and Craig denied Plaintiff water and
threw food across the celd. Plaintiff was also deprivedf a shower for over a montid. As

a result of the food deprivations, Plaintiff feleak and sick, and believes that his ribs became
more prominent.d.

Plaintiff attached a copy of a grievancedathe relevant responses to the Complaint,
alleging that he has not receivleis medication for his skull fragte or his asthma, and that he
needs an outside referral for further hospital tests and surgery as a result of his skull fracture
because he is dizzy all the time, drools, and has vision problems with his left eye. (Doc. 8, p.
12). Young’s response indicatesathPlaintiff had been given &lil and Albuterol to treat his
symptoms from his skull fracture and his asthenad that no medical gvider had determined
that Plaintiff needed additional follow up care fr@arnes for his skull fracture. (Doc. 5, pp. 9-

10).
Discussion

Based on the allegations of the Complaint,Gloairt finds it convenient to divide the pro
se action into 4 counts. Therpas and the Court will use ébe designations in all future
pleadings and orders, unless otherwise directed by a judicial officer of this Court. The following
claims survive threshold review:

Count 1 — Nurse John Doe and Randy Young wekdiberately indifferent to
Plaintiff's serious medical needs irolation of the Fourteenth Amendment;

Count 2 — Young retaliated against Plaintifir filing a grievance by sending him
to segregation in violaih of the First Amendment;



Count 3 — Plaintiff was subjected to uncorsgtional conditionsof confinement
in segregation in violation of the Fourteenth Amendiri®n Young, Patterson,
Blakey, and Craig;

Count 4 — Sardage, Sandidge Patterson, Bjgkand Craig deed Plaintiff
adequate nutrition in violatn of the Fourteenth Amendment.

Plaintiff's status at the time he filed the Complaint is unclear. He appears to be a pre-trial
detainee. The Due Process clause of thartEenth Amendment prdiiis punishment of
persons who have not yet been convicted of a criBetl. v. Wolfish, 441 U.S. 520, 536, n. 16
(1979); Smith v. Dart, 803 F.3d 304, 310 (7th Cir. 2018)Jartin v. Tyson, 845 F.2d 1451, 1455
(7th Cir. 1988). As Plaintiff was a pre-trialtdaee, the analysis proceeds under the Fourteenth
Amendment, although the Seventh Circuit has noted that conditions of confinement claims under
the Fourteenth Amendment haltle practical difference” fronclaims brought pursuant to the
Eighth Amendment. Smith, 803 F.3d at 310. Claims brougptirsuant to tb Fourteenth
Amendment may be analyzed uné&gghth Amendment standardkd. (citing Smego v. Mitchell,

723 F.3d 752, 756 (7th Cir. 2013) (“[T]he protecteafforded under [the Due Process Clause] is
functionally indistinguishable from the dtth Amendment's protection for convicted
prisoners.”);Hart v. Sheahan, 396 F.3d 887, 892 (7th Cir. 2005]{the standards applicable to
complaints by convicts and by pretrial detss about unsafe conditions of confinement
merge.”)) (other citations omitted).

Prison officials impose cruel and unusuyalinishment in violation of the Eighth
Amendment when they are deliberateidiiferent to a serious medical nedsastelle v. Gamble,

429 U.S. 97, 104 (1976hatham v. Davis, 839 F.3d 679, 684 (7th Cir. 2016). In order to state
a claim for deliberate indifference to a serioudic@ need, an inmate must show that he 1)
suffered from an objectively serious medicadndition; and 2) thatthe defendant was

deliberately indifferent to a risk aferious harm from that conditiofPetties v. Carter, 836 F.3d



722, 727 (7th Cir. 2016). An objectively serious condition includes an ailment that has been
“diagnosed by a physician as mandating treatment, tloaiesignificantly affects an individual’s
daily activities, or which involveshronic and substantial pairGutierrez v. Peters, 111 F.3d
1364, 1373 (7th Cir. 1997). The subjective elelrequires proof that the defendant knew of
facts from which he could infer that a subsi@nrisk of serious harmexists, and he must
actually draw the inferenceZaya v. Sood, 836 F.3d 800, 804 (7W@ir. 2016) (citingFarmer v.
Brennan, 511 U.S. 825, 837 (1994)).

Here Plaintiff has alleged that he sufféiem dizziness, a “lame” eye socket, drooling,
and vision issues with his left eye as a resfila pre-incarceration concussion. He has also
alleged that he suffers from asthma. At theading stages, these ardfisient allegations of a
serious medical need. Plaintifas alleged that nurse John Doe refused to provide adequate
screening and treatment at intake and that Hesstibt receiving adequate treatment for his head
injury. Plaintiff has adequately alleged thatsaiJohn Doe was deliberately indifferent to his
serious medical needs.

Plaintiff also raises a delibate indifference claim againsio¥ng. He has alleged that he
filed a grievance regarding these issuesrtmng, and that Young knewf the allegations.
Young may have been on notice odiRtiff's serious medical needsge Perez v. Fenoglio, 792
F.3d 768, 781-82 (7th Cir. 2015), buethxhibits attachetb the Complaint dmot show that he
was deliberately indifferent to &htiff's concerns. In response to Plaintiff's grievances, Young
researched the medical treatmé@mintiff received at Madiso@ounty Jail. Young’'s response
indicates that the jail medical staff had restargavil, a medication Plaintiff was prescribed
after his concussion, and made Riii’'s Albuterol inhaler availald to him. The response also

noted that no outside doctor has registered to see Plaintiff, and that neither the jail physician nor



the nurse practitioner has recommed an outside referral to Barnes Jewish Hospital. Young
acted when confronted with Plaiifis grievances. Plaintiff's exhits establish that he contacted
medical staff and researched Plaintiff's allegas. The medical staff told Young that they had
restarted medication to addee Plaintiffs claims, and thafurther treatment was not
recommended at this time. Young is entitledetly on the judgment of the medical staffayes

v. Shyder, 546 F.3d 516, 527-28 (7th Cir. 2008). Pidinhas also not alleged that the
information contained Young’s responses isdats that Young had reason to believe it was
false. As Young researched arabsponded to Plaintiff's grievancke cannot be said to have
been deliberately indifferent to hisroplaints. Young will be dismissed froG@ount 1 without
prejudice.

Plaintiff has also made an allgtion that he was charged amay for medical visits. The
right of jails and prisont recoup reasonable expenses for cadiare to those in their custody
is well-establishedPoole v. Isaacs, 703 F.3d 1024, 1027 (7th Cir. 2012), and Plaintiff's claim
that he was improperly charged a co-pay is pbtdrivolous. To the extent that Plaintiff is
including a claim about an imprapeo-pay in his deliberate irfterence claim, that claim is
dismissed.

As to Count 2, Plaintiff has alleged that Young sdnin to segregation after he filed a
grievance. To succeed on a First Amendment Retaliation claim, a plaintiff must prove 1) that he
engaged in conduct protected by the First Amesniin2) that he suffered a deprivation that
would likely deter First Amendmermctivity in the future; and 3hat the protected conduct was
a “motivating factor” for t&ing the retaliatory actionBridges v. Gilbert, 557 F.3d 541, 546 (7th

Cir. 2009).



Filing a truthful grievance constitutes peoted activity under the First Amendment.
Harrisv. Walls, 604 F. App’x 518, 521 (7th Cir. 2015). Plafihhas satisfied the first element of
a retaliation claim. Plaintiff reaalso alleged that the conditioinssegregation were poor, which
the Court discusses more in depth below, anditbatas sent to segregation immediately after
filing the grievance. Plaintiff has also allegedttthe conditions in segregation deprived him of
life’s minimal necessities, a circumstance that dqubusibly have the effect of deterring First
Amendment conduct. Additionally, the timing creemtin inference of retaliatory interi@lack v.
Lane, 22 F.3d 1395, 1399 (7th Cir. 1994). Therefd@eunt 2 shall be permitted to proceed
against Young as this time.

As to Count 3, the Eighth Amendment cdre violated by conditionsf confinement in a
jail or prison when (1) there ia deprivation that is, from apbjective standpoint, sufficiently
serious that it results “in the dehiof ‘the minimal civilized measure of life's necessities,” " and
(2) where prison officials are deliberatehdifferent to this state of affair&armer v. Brennan,
511 U.S. 825, 834 (1994%ray v. Hardy, 826 F.3d 1000, 1005 (7th Cir. 2016). Prisons must
have adequate verdtion, sanitation, bedad, and hygiene productd.ewis v. Lane, 816 F.2d
1165, 1171 (7th Cir. 1987).

Prison officials demonstrate dedirate indifference when thégnow(] of and disregard]]
an excessive risk to inmate health or safetg;dfficial must both be aware of facts from which
the inference could be drawn . . . dr@lmust also draw the inferencd=armer v. Brennan, 511
U.S. 825, 837 (1994).

Plaintiff alleges that he wadeprived of water, hygiene gplies, and showers while in

segregation. As water is one lgé’'s necessities, Plaintiff has stated a valid claim that he was



deprived of constitutiorly adequate conditions.Count 3 shall therefore proceed against the
Defendants.

Finally, Plaintiff has allegedhat various guards interferadth his food, or gave him
nutritionally inadequate food. @ectional officials are obligat to provide“nutritionally
adequate food that is preparadd served under conditions winido not present an immediate
danger to the health and well-beioigthe inmates who consume itPFrench v. Owens, 777 F.2d
1250, 1255 (7th Cir. 1985kert. denied, 479 U.S. 817, (1986) (quotingamos v. Lamm, 639
F.2d 559, 571 (10th Cir. 198QJert. denied, 450 U.S. 1041 (1981)). Withholding food is not a
per se objective violation of the Constitution; courtaust assess the amount and duration of the
deprivation. Reed v. McBride, 178 F.3d 849, 853 (7th Cir.1999).

Here Plaintiff has alleged both that foadas withheld from him and that it was
nutritionally inadequate. It isot clear what the duration or aomt of the deprivation was, but
Plaintiff has alleged that hexperienced symptoms of foatkprivation, suggesting that the
deprivations were significant. For these reas@hmnt 4 shall also be permitted to proceed
against the defendants.

Plaintiff has named John Lakin, the SKHedf Madison County,as a Defendant, but
Plaintiff has not made any allggan that Lakin was personally involved in the conduct of which
he complains. Lakin proceeds in this case as a Defendant for the purposes of injunctive relief
only.

Pending Motions

Plaintiff's Motion for Leave to proceed in forma pauperis remains pending and will be

addressed by a separate order. (Doc. 4).



Plaintiff's Motion for a Preliminary Injunctioms referred to a United States Magistrate
Judge for disposition. (Doc. 1).

Disposition

IT IS HEREBY ORDERED that Counts 1-4 survive threshold review. Young is
dismissed without prejude from Count 1 only.

IT IS ORDERED that the Clerk of Court shall gpare for Defendants Lakin, Sardage,
Sandidge, Young, Patterson, BlakegdaCraig (1) Form 5 (Notice &t Lawsuit and Request to
Waive Service of a Summons), and (2) Form &i&r of Service of Sumons). The Clerk is
DIRECTED to mail these forms, a copy of the compitaand this Memorandum and Order to
each Defendant’s place of employment as identlfeélaintiff. If a Defedant fails to sign and
return the Waiver of Service of Summons (Forntogthe Clerk within 30 days from the date the
forms were sent, the Clerk shall take approps#tes to effect formal service on that Defendant,
and the Court will require that Defendant to pag thll costs of formal service, to the extent
authorized by the Federal Rules of Civil Procedure.

Service shall not be madm the Unknown (John Doe) Defdant until such time as
Plaintiff has identified him or her by name irpeoperly filed amended corgint. Plaintiff is
ADVISED that it is Plaintiff's responsibility t@rovide the Court with the name and service
address for this individual.

IT IS FURTHER ORDERED that, with respect to a Defendant who no longer can be
found at the work address provided by Plaintifie employer shall furnish the Clerk with the
Defendant’s current work address, or, if not \wno the Defendant’s lasthown address. This

information shall be used only for sending the feras directed above or for formally effecting



service. Any documentation of the addresallshe retained only by the Clerk. Address
information shall not be maintained in the court file or disclosed by the Clerk.

Defendants ar@RDERED to timely file an appropriateesponsive pleading to the
complaint and shall not wee filing a reply pursuanibo 42 U.S.C. § 1997e(Q).

Pursuant to Local Rul&2.1(a)(2), this action I REFERRED to a United States
Magistrate Judge for furer pre-trial proceedings.

Further, this entire matter IREFERRED to a United States Magistrate Judge for
disposition, as contemplated by Lodalle 72.2(b)(2) and 28 U.S.C. § 636(should all the
parties consent to such areferral.

IT IS FURTHER ORDERED that if judgment is rendedeagainst Plaintiff, and the
judgment includes the payment of costs undeti@ed 915, Plaintiff will berequired to pay the
full amount of the costs, notwithstandi that his application to proceadforma pauperis has
been grantedsee 28 U.S.C. § 1915(f)(2)(A).

Plaintiff is ADVISED that at the time application wanade under 28 U.S.C. § 1915 for
leave to commence this civil action without fgeirequired to prepay fees and costs or give
security for the same, the applicant and his ordtirney were deemedd have entered into a
stipulation that the recovery, if any, secured im dlgtion shall be paid the Clerk of the Court,
who shall pay therefrom all unpaid costs taxed agaiatiff and remit thévalance to plaintiff.
Local Rule 3.1(c)(1)

Finally, Plaintiff isADVISED that he is under a continuirggpligation to keep the Clerk
of Court and each opposing party informed of &hange in his address; the Court will not
independently investigate his wikabouts. This shall be doire writing andnot later than7

days after a transfer or other change in address occurs. Failure to comply with this order will
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cause a delay in the transmissaincourt documents and may result in dismissal of this action
for want of prosecutionSee FED. R. Civ. P. 41(b).

IT IS SO ORDERED.

DATED: December 18, 2017

§/J. Phil Gilbert
U.S. District Judge
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