Johnson v. Baldwin, et al Doc. 7

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

DEVON JOHNSON,
Plaintiff,

VS. Case No. 1#cv—-1303-MJR

JOHN BALDWIN,

ANITA BAZILE -SAWYER, and
JOSEPH KINSEY

N N N N N N N N N N

Defendants.

MEM ORANDUM AND ORDER

REAGAN, Chief District Judge:

Plaintiff Devon Johnsgran inmate irGrahamCorrectional Center, brings this action for
deprivations of his constitutional rights pursuant to 42 U.S.Q@83for events that occurred at
Southwestern Correctional CentePlaintiff seeks damages, restoration of his good time credit,
and an adjustment to his disciplinary recofihis case is now before the Court for a preliminary
review of theComplaint pursuant to 28 U.S.C. § 1915A, which provides:

(a) Screening— The caurt shall review, before docketing, if feasible or, in any
event, as soon as practicable after docketing, a complaint in a civil actighich a
prisoner seeks redress from a governmental entity or officer or eraplofea
governmental entity.

(b) Grounds for Dismissal — On review, the court shall identify
cognizable claims or dismiss the complaint, or any portion of the complaint, if the
complaint—

(2) is frivolous, malicious, or fails to state a claim on which
relief may be granted; or

(2) seeks monetary relief from a defendant who is immune
from such relief.

An action or claim is frivolous if “it lacks an arguable basis either in law oadh”f

Neitzke v. Williams, 490 U.S. 319, 325 (1989). Frivolousness is an objective standard that refers
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to a claim that any reasonable person would find meritleesy. Clinton, 209 F.3d 1025, 1026
27 (7th Cir. 2000). An action fails to state a claim upon which relief can be granted if iatoes
plead “enough facts to state a claim to relief thatasigible on its face.Bell Atlantic Corp. v.
Twombly, 550 U.S. 544, 570 (2007). The claim of entitlement to relief must cross “the line
between possibility and plausibility.Td. at 557. At this juncture, the factual allegations of the
pro se complaintare to be liberally construedee Rodriguez v. Plymouth Ambulance Serv., 577
F.3d 816, 821 (7th Cir. 2009).

Upon careful review of th€omplaint and any supporting exhibits, the Court finds it
appropriate to exercise its authority under 8 1915A; portions of this action are swbject
summary dismissal.

The Complaint

Plaintiff arrived at Southwestern Correctional Center on August 9, 2017. (Doc. 1, p. 4).
On August 20, 2017, Kinsey subjected Plaintiff to a strip seaich. Plaintiff alleges that
Kinsey struck him several times during the course of the sedith. Plaintiff reported the
incident to the administratioand filed grievancesld. Kinsey then began harassing Plaintiff
and his witness in retaliation for the repott. The harassmentas mostly verbal, but Kinsey
would also frequently subject Plaintiff to cell shakedowns during which Plasnti€rsonal
property would bedccidentallyy damaged. (Doc. 1, p. 5).

When Plaintiff's original grievance was denied by the grievance offieegppealed to
WardenBazile-Sawyer on September 8, 2017. (Doc. 1, p. 4).

As a result of Kinsey’'s harassment, Plaintiff decided to arrange for sfearaout of
Southwestern by refusing to participate in the substance abuse program therd., pDBX His

decision not to participate caused him to draw a series of disciplinarysegdac. 1, pp. 10



14). Plaintiff was punished by loss of privileges, loss of 1 month good time credit, and a
disciplinary transfer out of Southwestern. (Doc. 1,)p. 5
Discussion

Based on the allegations of t@emplaint, the Court finds it convenient to divide the pro
se action into2 counts. The parties and the Court will use these designations in all future
pleadings and orders, unless otherwise directed by a judicial officer of this dwerfollowing
claims survive threshold review:

Count 1 — Kinsey used excessive force on Pldirduring a routine strip search

on August 20, 2017 in violation of the Eighth Amendment, and B&aigyer

approved his conduct;

Count 2 —Kinsey retaliated against Plaintiff in violation of the First Amendment

when he started a campaign of veiatassment and frequent cell shakedowns in

response to Plaintiff's pursuit of his administrative remedies.

Plaintiff's Count 1 states a claim for excessive forc€he intentional use of excessive
force by prison guards against an inmate without penmbgistification constitutes cruel and
unusual punishment in violation of the Eighth Amendment and is actionable uh8i88.8Sce
Wilkins v. Gaddy, 559 U.S. 342010);DeWalt v. Carter, 224 F.3d 607, 619 (7th Cir. 2000). An
inmate must show that an assault occurred, and that “it was carried out oosljicand
sadistically’ rather than as part of ‘a gefaith effort to maintain or restore disciplineWilkins,
559 U.S. at 40 (citingdudson v. McMillian, 503 U.S. 1, 6 (1992))The factors relevant to this
determination include: (1) the need for the application of force; (2) the amount etlatovas
used; (3) the extent of injury inflicted; (4) the extent of the threat to theéysaffestaff and

inmates, as reasonably perceived by the responsible officials on teeob#se facts known to

them; and (5) any efforts made to temper the severity of a forceful resposvgs.v. Downey,



581 F.3d 467, 477 (7th Cir. 20090utlaw v. Newkirk, 259 F.3d 833, 837 (i@ Cir. 2001)
(citation omitted).

An inmate seeking damages for the use of excessive force need not establigh seriou
bodily injury to make a claim, but not “every malevolent touch by a prison guard gigds s
federal cause of action."Wilkins, 559 U.S. at 388 (the question is whether force was de
minimis, not whether the injury suffered was de mininmssg;also Outlaw v. Newkirk, 259 F.3d
833, 837-38 (7th Cir. 2001).

Here Plaintiff has alleged that he was struck repéateédring a routine strip search.
There is no allegation in the Complaint that Plaintiff was acting inappropritehe time, and
no allegation that he was in need of discipline or order. That raises an inferertbe tinse of
force was not justifie. Accordingly,Count 1 shall proceed against Kinsey.

While it does not appear that Bazawyer was physically present during the alleged
excessive force incident, Plaintiff has alleged that she failedofmedy respond and investigate
his grievancewhich can raise an inference that a defendant condoned, approved, or turned a
blind eye to the conduct at issuBerez v. Fenoglio, 792 F.3d 768, 7882 (7th Cir. 2015).For
this reason, Plaintiff shall be permitted to proceed against Baaig/er inCount 1.

As toCount 2, to succeed on a First Amendment Retaliation claim, a plaintiff must prove
1) that he engaged in conduct protected by the First Amendment; 2) that hedsaffere
deprivation that would likely deter First Amendment activity in theure; and 3) that the
protected conduct was a “motivating factor” for taking the retaliatotipa Bridges v. Gilbert,

557 F.3d 541, 546 (7th Cir. 2009).
Here Plaintiff has alleged that he filed grievances and made complamits Kibsey’'s

actions duing the strip search. Filing a truthful grievance constitutes protectedyaatwder the



First AmendmentHarrisv. Walls, 604 F. App’'x 518, 521 (7th Cir. 2015). Plaintiff has satisfied
the first element of the claim. Plaintiff has alleged that as a result of his rpeeeativity,
Kinsey subjected him to verbal harassment and increased cell sedtdsgsausible that such
conduct would deter protected activity. It is also a reasonable inference basedtiometine
alleged that Plaintiff's gevance activity was the motivation for Kinsey’s conduct. On these
facts, Plaintiff has stated a plausible claim for retaliatibhe Court did not construe this claim
against BazileSawyer because Plaintiff did not allege any grounds that would showeashe
personally involved in this Count.

Baldwin must be dismissed from this case without prejudice. Plaintiff does not mention
Baldwin at all in his statement of claimlhe Court is unable to ascertain what claims, if any,
Plaintiff has againgdtim.

The reason that plaintiffs, even those proceegruse, for whom the Court is required
to liberally construe complaintsge Hainesv. Kerner, 404 U.S. 519, 52@1 (1972), are required
to associate specific defendants with specific claims is so thesaldeferare put on notice of
the claims brought against them and so they can properly answer the complaintal“Retker
of Civil Procedure 8(a)(2) requires only ‘a short and plain statement of tine sftenwing that
the pleader is entitled to relief,” order to ‘give the defendant fair notice of what the . . . claim is
and the grounds upon which it restsB&| Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)
(quotingConley v. Gibson, 355 U.S. 41, 47 (1957)). Thus, where a plaintiff has not iedud
defendant in his statement of the claim, the defendant cannot be said to be adequately put on
notice of which claims in the complaint, if any, are directed against himhefmore, merely

invoking the name of a potential defendant is not sufficienstate a claim against that



individual. See Collins v. Kibort, 143 F.3d 331, 334 (7th Cir. 1998) (“A plaintiff cannot state a
claim against a defendant by including the defendant’s name in the caption.”).

Because Plaintiff has not listed Baldwin elb@ne in his Complaint, he has not
adequately stated claims against him, or put him on notice of any clain®dhdiff may have
against him. For this reason, Baldwin will be dismissed from this action without me2judi

Plaintiff has also made sevemalproper requests for relief in this action. Most glaringly,
he has requested restoration of his good time credit. A petition for a wribedsaorpus is the
proper route “[i]f the prisoner is seeking what can fairly be described as aiquelnénge in the
level of custodywhether outright freedom, or freedom subject to the limited reporting and
financial constraints of bond or parole or probatioGrahamv. Broglin, 922 F.2d 379, 381 (7th
Cir. 1991). If, however, the prisoner “is seeking a different program or location or engimgnm
then he is challenging the conditions rather than the fact of confinement and hdy remeder
civil rights law.” 1d.; see also Pischke v. Litscher, 178 F.3d 497, 500 (7th Cir. 1999%ection
1983 jurisdiction is displaced if the habeas corpus remedy appliedbert v. Finley, 735 F.2d
239, 242 (7th Cir. 1984).

Plaintiff's request for restoration of his good time credit is a request to chHasge
custody level, and therefore can only be brought in a habeas proce&uif)v. McDonnell,

418 U.S. 539, 554 (1974Yjensv. Daniels, 871 F2d 1328, 1331 (7th Cir. 1989). Of course, his
claims for damages belong in this suitl. To the extent this action contains a claim requesting
restoration of good time credit, that claim is dismissét prejudice.

Pending Motions

Plaintiffs Motion for appointment of counsel will be referred to Magistraidgéd

Stephen C. Williams for disposition. (Doc. 3).



Disposition

IT IS HEREBY ORDERED thatCount 1 survives threshold review against Kinsey and
Bazile Sawyer;Count 2 survives against Kinsey only. Baldwin is dismissed from this action
without prejudice for failure to state a claim.

IT IS ORDERED that the Clerk of Court shall prepare DefendantBazile Sawyer
and Kinsey: (1) Form 5 (Notice of a Lawsuit and Request to Waive Servicaiairad@s), and
(2) Form 6 (Waiver of Service of Summons). The ClerRIBRECTED to mail these forms, a
copy of the complaint, and this Memorandum anled to each Defendant’'s place of
employment as identified by Plaintiff. If a Defendant fails to sign and returiiduger of
Service of Summons (Form 6) to the Clerk within 30 days from the date the formswerie
Clerk shall take appropriate stefp effect formal service on that Defendant, and the Court will
require that Defendant to pay the full costs of formal service, to the extent aedhbyizhe
Federal Rules of Civil Procedure.

IT IS FURTHER ORDERED that, with respect to a Defendant who longer can be
found at the work address provided by Plaintiff, the employer shall furnish énk @With the
Defendant’s current work address, or, if not known, the Defendant:krlasin address. This
information shall be used only for sending the feras directed above or for formally effecting
service. Any documentation of the address shall be retained only by the leidress
information shall not be maintained in the court file or disclosed by the Clerk.

Defendants are©ORDERED to timely file anappropriate responsive pleading to the
complaint and shall not waive filing a reply pursuant to 42 U.S.C. § 1997e(g).

Pursuant to Local Rule 72.1(a)(2), this actioREEFERRED to United States Magistrate

Judge Stephen C. Willianfsr further pretrial proceedings.



Further, this entire matter REFERRED to United States Magistrate Judge Stephen C.
Williams for disposition, as contemplated by Local Rule 72.2(b)(2) and 28 U.S.C. 8§ 636(c),
should all the parties consent to such a referral.

IT IS FURTHER ORDERED that if judgment is rendered against Plaintiff, and the
judgment includes the payment of costs under Section 1915, Plaintiff will be requiredtteepa
full amount of the costs, notwithstanding that his application to pracetdma pauperis has
been grantedsee 28 U.S.C. § 1915(f)(2)(A).

Plaintiff is ADVISED that at the time application was made under 28 U.S.C. § 1915 for
leave to commence this civil action without being required to prepay fees and coste or gi
security fo the same, the applicant and his or her attorney were deemed to have entered into a
stipulation that the recovery, if any, secured in the action shall be paid to the ClleekGdurt,
who shall pay therefrom all unpaid costs taxed against plaintiffemd the balance to plaintiff.

Local Rule 3.1(c)(1)

Finally, Plaintiff isSADVISED that he is under a continuing obligation to keep the Clerk
of Court and each opposing party informed of any change in his address; the Court will not
independently investigate his whereabouts. This shall be done in writing and ndbhdaté
days after a transfer or other change in address occurs. Failure to comply withrdar will
cause a delay in the transmission of court documents and may result in dismibsahction
for want of prosecutiortsee FED. R.Civ. P. 41(b).

IT IS SO ORDERED.
DATED: February 8, 2018

s/ MICHAEL J. REAGAN
U.S. @ief District Judge




