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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

TONY TERRELL ROBINSON, )
#18099-041, )
)
Plaintiff, )
)
VS. ) CaseNo. 17-CV-1381-JPG
)
R. MORRIS, )
MR. GARVER, )
T.G. WERLICH, )
LT. SMITH, )
LT. VAN GRUNDY, and )
USA )
Defendants. )

MEMORANDUM AND ORDER

GILBERT, District Judge:

Plaintiff Tony Terrell Robinson, an inmate currentlyjoused at Greenville Federal
Correctional Institution (“Greenville”), bringghis action for allegg violations of his
constitutional rights by personstieg under the color of federal authoritySee Bivens v. Six
Unknown Named Agentd03 U.S. 388 (1971). Specifically, he alleges that his constitutional
right to equal protectidnwas violated in connection with shprison employment as a sewing
technician with UNICOR. (Doc. 1). In additioRlaintiff asserts unrelatedaims for retaliation
and conspiracy to retaliate in connection with his employment at the prison’s law library.

Although not expressly invoked, Piiiff may also be attemptg to bring claims under the

! Plaintiff cites the Fourteenth Amendment as the basis for his Equal Protection claim, but because he is a federal
prisoner, the applicable basis for his claim is the equal protection principles read into the Fifth Amer&kmaent.

e.g., Markham v. Whitel72 F.3d 486, 491 (7th Cir. 1999) (“When a case is brought against federal officials, the
equal protection clause of the Fourteenth Amendment dogegmatie the theoretical basfor the claim. Instead,

courts turn to the due mess clause of the Fifth Amendment, which has been understood to incorporate equal
protection principles....").
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Federal Tort Claims Act (“FTCA”), the Rehabditon Act (“RA”), and/or the Americans with
Disabilities Act (“ADA”). He swes Defendants for monetary, deakary, and injunctive relief.

Under 8§ 1915A, the Court is required to sereprisoner complaints to filter out non-
meritorious claims. See28 U.S.C. 8 1915A(a). The Courtust dismiss any portion of the
complaint that is legally frivolous, malicioufgils to state a claim upon which relief may be
granted, or asks for money damages from a defgnglao by law is immune from such relief.
28 U.S.C. § 1915A(b).

The Court must also consider whether misjoindean issue. The Court retains authority
to sever unrelated claims agdimifferent defendants into oree more additional lawsuits for
which Plaintiff will be assessed a filing fe&ee George v. SmjtB07 F.3d 605, 607 (7th Cir.
2007). InGeorge the Seventh Circuit emphasized that firactice of severance is important,
“not only to prevent the sort of morass” produtgdmulti-claim, multi-defendant suits “but also
to ensure that prisoners paytrequired filing fees” under tHerison Litigation Reform Act.ld.
The Seventh Circuit strongly encourages distrimtirts to use severance when faced with an
omnibus or scattershot complainrwens v. Evans- F.3d --, 2017 WL 6728884, *1 (7th Cir.
Dec. 28, 2017), and discourages courts fromwaitig a prisoner “to flout the rules for joining
claims and defendantseeFeD. R. Civ. P. 18, 20, or to circumvent the Prison Litigation Reform
Act's fee requirements by combining multiple lawsuits into a single complai®wens v.
Godinez 860 F.3d 434, 436 (7th Cir. 2017). In a misjoinder situation, severance may occur
before preliminary review, allowing the distrimburt to create multiple suits, which can then be
separately screenedWheeler v. Wexford Health Sources, 689 F.3d 680, 683 (7th Cir.

2012).



Preliminary Matter - Injunctive Relief

Plaintiff's request for relief (Doc. 1, pp. 28) includes several requests for “preliminary
and permanent” injunctive relief‘A plaintiff seeking a prelinmary injunction must establish
that he is likely to succeed on the merits, thatis likely to suffer irreparable harm in the
absence of preliminary relief, that the balanceqpifitges tips in his favor, and that an injunction
is in the public interest."Winter v. Natural Res. Def. Council, In&55 U.S. 7, 20, 129 S.Ct.
365, 172 L.Ed.2d 249 (2008) (citations omitte@®ee also Korte v. Sebelju&35 F.3d 654, 665
(7th Cir. 2013).

At this time, Plaintiff's request for prelimamy injunctive relief shall be denied for two
reasons. First, Plaintiff has not filed a sgp@ motion for a preliminary injunction. Second,
Plaintiff's allegations do not supgothis form of drastic relief: He has not demonstrated or
alleged that he faces any immediate or irreparable injury or loss and the Court cannot conclude
that he is likely tasucceed on the merits.

Therefore, any requests for pinginary injunctive relief arddENIED without prejudice.
Should Plaintiff's situation ch@®, necessitating emergency intamtion by the Court, Plaintiff
may file a new motion for a preliminary injunati, in the appropriate &on, pursuant to Rule
65(a).

The Complaint

Plaintiff names R. Morris (Supervisor &ducation — Greenville), Mr. Garver (Factory
Floor Manager, UNICOR), T.GWerlich (Warden, Greenville), F. Varney (Supervisor of
Recreation, Greenville), Lt. Smith (Head of SISpecial Investigation Section), Lt. Van Grundy
(Lieutenant, Greenville), and thenited States as DefendantsPlaintiff states that he is

attempting to bring claims for equal protectioataliation, and consgcy to retaliate under
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Bivens Plaintiff does not invokéhe FTCA, RA, and/or ADA. However, portions of the
Complaint suggest that&ttiff may also be attempting toibg claims under these statutes.

Plaintiffs Complaint can beoughly divided into two sets of claims: (1) claims
pertaining to Plaintiffs UNIC® job as a sewing techniciaand (2) claims pertaining to
Plaintiff's job as an orderly at the prisoriésv library.
UNICOR Sewing Employment

Plaintiff arrived at Greenvl on October 3, 2016. (Doc. 1,3). Upon arrival, Plaintiff
completed an application for UNICOR and was placed on the UNICOR waitingdisDuring
the first week of November 2016, Plaintiff walaced in UNICOR 6, the pre-industrial clasd.
The pre-industrial class lasted two week#&d. As part of this class, Plaintiff completed
orientation, a 30 hour sewingasls, and a sewing tedtd. Once Plaintiff compled training, he
did not immediatsl begin working. Id. Instead, he was placed on “lay in” statud. Initially,
Garver told Plaintiff he was being placed on lay-in status due to the lack of production work on
the factory floor. I1d. However, Plaintiff began to notidat other inmates, who completed
training after Plaintiffcompleted his training, we beginning to work. (Doc. 1, pp. 3-4).
Plaintiff questioned Garver about this on several occasidds. At one point, Garver told
Plaintiff, “I'll get you in.” (Doc. 1, p. 3). Omnother occasion, GarveilddPlaintiff he needed
to know someone to start working. (Doc. 1, p. 4).

On January 24, 20¥P0fficer Vaughn directed Plaintiff teeport to UNICOR at 8:30 am.
Id. Plaintiff was assigned to Crew 3 and tdild would be training for several weeksd.

Plaintiff informed his supervisdre would not be reporting to work the next day because he was

2 paragraph 11 of the Complaint indicates that this occurred on January 84, (2. 1, p. 4). However, the
Court believes this is a typographical error.
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sick and planned to attend sick-caltl. Plaintiff did not report tavork on January 25, 2017 or
January 26, 2017Id. On January 26, 2017, Plaintiff was dgsted “medically IDLE” for the
remainder of the weeld. Although Plaintiff had a medically IDLE pass, the Crew 3 supervisor
terminated him. After speaking with several individuals, it was determined that Plaintiff's
termination was a mistake and his emplogimeas reinstated. (Doc. 1, pp. 4-5).

In February 2017, Plaintiff spoke with Garvregarding his mistaken termination and
complained about Garver’s hiring practices.o¢D1, pp. 5-6). Specifidg, Plaintiff believed
that other inmates who were hdrand trained after Plaintiff begavorking before Plaintiff.1d.
Plaintiff believed this practice was a \atibn of his equaprotection rights. Id. Garver told
Plaintiff the other inmates had previduslICOR experience. (Doc. 1, p. 6).

Plaintiff also approached Garver regardingigary to his right ankle. (Doc. 1, p. 6).
Plaintiffs UNICOR employment involved using thight foot to operate a sewing machine.
Plaintiff indicated using lsiright foot to operate the machine was causing pain to his right ankle.
Plaintiff asked Garver if he could make an anowodation for Plaintiff's injured ankle, if there
were left-footed machines, and/or if Piaif could be assiged to a new positionld. Garver
denied Plaintiff's requestdd.

On February 9, 2017, a physician’s assistalaced Plaintiff on “No Duty Medical
IDLE” due to his right ankle painld. Plaintiff's status was changeo half day work days on
February 27, 2017. (Doc. 1, p. 7). On Febru28y 2017, at Plaintiff'sequest, his “Medical
Idle” status was changedd. On March 1, 2017, Plaintiff reported Garver and told him his
medical status had been changed and thabinedfa different job in the prison law librard.
Garver asked Plaintiff to write ‘@op-out” stating that he quitld. Plaintiff wrote a letter of

resignation that same day, stating as follows:
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Due to the discrimination practices atiee refusal to accommodate me for my

known injury outlined in the proceduralstory above, | regretfully state, that |

was left with no choice but, to resign from my position in UNICOR or to continue

to injure myself. | chose not to endurere pain and resigned. | respectfully

request that | receive all payments dioe me including, but not limited to,

vacation pay, longevity time, and any salaiiso, | hope in the future that this
organization and its employees consitlee disabilities of it's employees and

retain the true meaning of Equal @ptunity when it comes to hiring.

(Doc. 1, p. 7).

According to the Complaint, the “unequatatment by Garver for no rational reason”
violated Plaintiff’'s equal protean rights. (Doc. 1, pp. 3-6, 21). aitiff claims that because of
the initial delay in 8 employment, he “lost wages amdiyzancement opportunities.” (Doc. 1, p.
6). Plaintiff also alleges that Garver’s conduct “violated lllinois Tort Laws and the Laws of the
State.” (Doc. 1, p. 21).

Orderly Job at the Prison Law Library

In March 2017, Plaintiff began working inehaw library as an orderly. (Doc. 1, pp. 9,
14). During the month of March, Plaintiff reced two pay checks accompanied by favorable
performance reviews. (Doc. 1, p. 9). Onrih4, 2017, Morris, the Supésor of Education,
posted a notification regardy evening library precedures, which stated:

Effective immediately, the library will be open to inmates during the first move

after the 4:00 pm count has cleared. Itemavishing to utilize the library during

this move will do so with the understang that it constitutes a one-way move

into education and that they must remiirthe library during the entirety of the

evening meal. All other moves to and from the Education Department will be

conducted in accordance with standard movement procedures.
Id. Plaintiff objected to this reviseprocedure. (Doc. 1, p. 9). Helieved the procedure forced

inmates to choose betweertieg an evening meal andtending the law library.Id. Plaintiff

complained to Captain Patterson (aotlefendant in this action)d. He told Captain Patterson



that inmates should not have to choose betweating and having @ss to the courtsld. At
Captain Patterson’s request, Plaintiff pus kebmplaint in writing by submitting a “cop-out.”
(Doc. 1, pp. 9-10). When Plaintiffs compia was not immediately addressed, Plaintiff
complained, in writing, to Werlich(Doc. 1, p. 10).

On May 4, 2017, Plaintiff spoke to CaptaPatterson regardinigis “cop-out” and his
subsequent letter to Werlich. (Doc. 1, pp. 10-Mhile explaining his eancerns, Plaintiff made
comments about the evening and weekend sceedofl law library employees (non-inmate
employees). (Doc. 1, p. 11). @ain Patterson said he wouldesfx with Morrisand revisit the
issue with Plaintiff at a later datéd. Later that day, Plaintiff mewith Morris and Varney, the
Supervisor of Recreation. (Doc. 1, p. 12). Mospoke with Plaintiff rgarding his letter to the
warden, the new library policy, and Plaintifftoncerns regarding the library polichd. Morris
then informed Plaintiff that Plaintiff weabeing fired due to security concerrid. Specifically,
Morris indicated he was concerhéhat Plaintiff hadnade comments regarding staff schedules,
stating:

| have to let you go, because it is ecurity issue, you are paying too close

attention to my staff's comings amgbing...You told [a non-inmate employee]

earlier today that [another non-inmate eayele] could work in the evening time,

because he isn’t even a teackhat teaches a class.”
Id. Plaintiff insisted havas only exercising his First Amenenmnt right to express an opinioid.
Morris indicated he would speak to Plaintift®unselor and have him reassigned to a new
position. Id.

The following day, Plaintiff began submitting letters and grievances to various

individuals regarding his termination. (Dot, p. 13). He asked for additional information

regarding why he was terminated and complaitfestt he was terminated in retaliation for



complaining about the new law library policyd. On May 10, 2017, Plaintiff received the
following response to one of his complaints:
[T]he determination to have your assignment reassigned was based on the
observation of you attempting to exert somg sbcontrol or influence over staff
schedules, which had been determiti@@dugh good faith bargaining with local
union staff. This determination was bds®lely on the fact that your monitoring

of education staff membershedules presented a security concern that warranted
reassignment to another worktaiéwithin the institution.

On May 16, 2017, after speaking with Mor&aintiff learned thate was prohibited
from working in any position within the Education Department. (Doc. 1, p> 1@om May
2017 through August 2017, Plaintiff pursued certaoministrative rendies, continued to
submit written grievances, complaints, and questions pertaining to his termination, and received
various responses to thensa (Doc. 1, pp. 14-16).

On August 4, 2017, Plaintiff met with Morris, Varney, Smith, and VanGrundy. (Doc. 1,
p. 18). Smith instructed Plaintiff tetand without touching the deskd. Smith then asked,
“Why are you questioning about staff schedudesl also why are you questioning about the
operation of safety and security of the institution®i. Plaintiff insisted he had not been
inquiring about these issues and that his only concern was the new policy regarding the library’s
evening hoursld. Smith responded stating thas was going to give Plaintiff the benefit of the
doubt and “not get rid of [him] now.1d. But, he also said that Plaintiff was now on his radar
and if Plaintiff “continue[d] to probe and ask epiions about the safety and security of this
institution and keep grieving about every littteng, that | will ship you to a place where you do

not want to go and you won't like where llMhave you sent.” (Doc. 1, pp. 18-19).

% The law library is a part of the Education Department.
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Plaintiff indicated that he understood aasked if Morris would be responding to his
most recent grievance. (Doc. 1, p. 19). Srsdid he would advise Morris regarding how to
respond and Morris would decide whetloe not to follow his advice.ld. After the meeting,
Morris responded to one of Plaintiff's letter¢Doc. 1, p. 19). Morris told Plaintiff his letter
included questions pertaining to the safe andedy operation of the institution, that these
matters would not be discussed with an inmatel that the Special Investigation Section was
notified about Plaintiff's inquiries.ld. From August 2017 through October 2017, Plaintiff
pursued certain administrative remedies and redeigsponses to the same. (Doc. 1, pp. 19-20).

Plaintiff claims that Morris terminatetiim from his position as retaliation for his
complaints about the new law library hours and thet conduct violated lihois law. (Doc. 1,

p. 21).

Plaintiff claims that Morris, Varney, Sth, and Van Grundy conspired to retaliate
against him.ld. This claim appears to be premisad the meeting that occurred on August 4,
2017, where Smith warned Plaintiff about hishéaor. Plaintiff also claims that the
“Conspiracy to Retaliate” amounts to a viatetiof “the laws of te State of lllinois.”Id.

Finally, Plaintiff claims that the disputed ldilsrary policy violated his right of access to
the Courts.Id. Although it is not entily clear, this claim appearsie directed at Morris.

Dismissal of T.G. Werlich

Plaintiff has named T.G. Werlich, Grenville®8arden, as a defendant in the Complaint.
The Complaint, however, does not include anygall®ns establishing that he was personally
involved in the underlying constiional violations. At most, Wéch was involvel in reviewing

and responding to some BRintiff's grievances.



Generally, the denial of a grievance — stagdilone — is not enough to violate the United
States ConstitutionSee, e.g., Owens v. Evahg. 16-1645, 2017 WL 6728884, at *3 (7th Cir.
Dec. 13, 2017) (“Prison officials who simply jpessed or reviewed inmate grievances lack
personal involvement in the conduct forming the basis of the grievanGedyge v. Abdullah
507 F.3d 605, 609 (7th Cir. 2007) (“Ruling agaiasprisoner on an administrative complaint
does not cause or contrileuto the violation.”);Owens v. Hinsley635 F.3d 950, 953 (7th Cir.
2011) (“[T]he alleged mishandling of [a prisols¢rgrievance by persomgho otherwise did not
cause or participate in the underlying conduct states no claimdietNeless, an official may be
subject to liability if he oishe “knows about unconstitutionanduct and facilitates, approves,
condones, or ‘turn[s] a blind eye’ to it.Perez v. Fenoglio792 F.3d 768, 781 (7th Cir. 2015)
(citing Vance v. Peter®97 F.3d 987, 992-93 (7th Cir. 1996).

Here, the claims pertaining to Werlich suggeothing more than involvement in the
grievance process by an individual who was not involved in the underlying constitutional
violations. There isno indication that Werlich is suixgt to liability under the standard
articulated inPerezor related authority. As such, Plaffid claims pertaining to Werlich fall
short of stating a constitutional claim and shall be dised without prejudice.

However, Plaintiff is seeking injunctive and declarative relief. With respect to these
requests, Greenville’s Warden, in his oidil capacity, is the appropriate partgonzales v.
Feinerman 663 F.3d 311, 315 (7th Cir. 2011). Accaorgly, Werlich will remain on the docket,
in his official capacity only, for purposes of carrying out any injunctiliefriénat is ordered.

FTCA Claims
A federal prisoner who seeks relief for thesouinduct of federal agents has three options

for obtaining relief in federal court. He gnéring a suit against the United States under the
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FTCA for misconduct of federal agents tistonsidered tortious under state laSisk v. United
States 756 F.2d 497, 500 n.4 (7th Cir. 1985) (citkyU.S.C. 88 1346(6), 2680). He may bring
a suit against the agent for a violation of hemstitutional rights under the theory set forth in
Bivens v. Six Unknown Fed. Narcotics Aged@3 U.S. 388 (1971)ld. Or, he may bring both
types of claims in the same subee, e.g., Ting v. United Staté27 F.2d 1504, 1513 n. 10 (9th

Cir. 1991).

Plaintiff has indicated that he ginging this sit pursuant taBivens(Doc. 1, p. 1), and
does not reference the FTCA in his ComplaiHowever, Plaintiff has named the United States
as a defendant and claims tha¢ tonduct of certain officials vialed lllinois lawand/or Illinois
tort law. SeeDoc. 1, p. 21, claiming that Garza’s hiripgactices “violatedllinois Tort Laws
and the Laws of the State[s]d. claiming that alleged acts of ré&dion violated the “Laws of
the State of lllinois;” andd. claiming that the alleged conspiracy violated the “laws of the State
of lllinois”). The FTCA is the only statute under which plaintiff could assert a common law tort
claim against the United States. Accordingly, the Court has construed these allegations as an

attempt to bring claims under the FTCge€Counts 4 and 8, below).

Division of Counts

Based on the allegations of the Complainé Court finds it convenient to divide theo
seaction into the following counts. The parties dhd Court will use these designations in all
future pleadings and orders, urdestherwise directed by a judiciafficer of this Court. The
designation of these counts does catstitute an opinion as to thenerit. Any other claim that
is mentioned in the Complaint but not addressethis Order should beonsidered dismissed

without prejudice.
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Count 1: Claim based on the Fifth Amendmeight to equal protection against
Garza for his hiring practices (allowg other inmates who completed training
after Plaintiff to begin working before &htiff) in connection with Plaintiff's
UNICOR job as a sewing technician;

Count 2: Claim under théAmericans with Disabilities Act (“ADA”) (42 U.S.C.
8§ 12132) against Garza for failing to accoattate Plaintiff's disability (injured
ankle), thereby depriving him of higNICOR job as a sewing technician;

Count 3: Claim under the Rehabilitation Act (22S.C. § 701) against Garza for
failing to accommodate Plaintiff's disaltyli (injured ankle), thereby depriving
him of his UNICOR job aa sewing technician;

Count 4: Tort claim against the United Staties unlawfully depriving Plaintiff
of property by delaying RIntiff's start-date as a UNICOR sewing technician
and/or causing Plaintitb resign from the same;

Count 5: First Amendment retaliation claim against Morris for terminating
Plaintiff from his job as an orderly in the law library;

Count 6: First Amendment claim against Morris, Varney, Smith, and Van
Grundy for conspiring to retaliate aigst Plaintiff on August 4, 2017,

Count 7: First Amendment access to theucts claim against Morris for
implementing the disputed law library policy; and

Count 8: Tort claim against the United States for retaliatory discharge for
terminating Plaintiff from his position an orderly in the prison law library as
retaliation for Plaintiff's compliats about the law library.

Severance

Plaintiff's constitutional claims can generabg divided into two distinct groups: First,
the claims that arose from Plaintiffs UNICOBb as a sewing technician (Counts 1-4), and
second, the claims related to his employmergrasrderly at the prig1’'s law library (Counts 5-
8). These claims are not transactionallyatedd; they involveindependent allegedly

unconstitutional acts, occung at different points in time, ioonnection with two different jobs
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at the prisorf. Further, although both groups of claimslirle tort claims that Plaintiff brings
against the United States of Anca under the FTCA (Counts 4d8), they involve different
Defendants (the sewing techmni claims are directed at @a and/or are premised on his
conduct and the orderly claims are directeMlatris, Varney, Smith, and Van Grundy and/or are

premised on their conduct).

Counts 1-4 shall remain in the instant action, and the merits of these claims shall be
reviewed in this order. As shall be explalinieelow, Count 4, the claim directed against the
United States, does not survivedshold review under § 1915A. céordingly, no claims will
remain out of Counts 1-4 against the United étaif America. Fuhier, Counts 5-8 involve
different Defendants and are ndnsactionally related to ti@ounts 1-4. Accordingly, Counts
5-8 shall be severed into a segia action. This sepate action, for Coust5-8, will have a
newly assigned case number and shall be assastiaty fee. The seered case shall undergo
preliminary review pursuant to § 1915A aftee new case number apdige assignment has

been made.

Merits Review 1915A — Counts 1 -4

Count 1

“The Equal Protection Clause ... prohibits stattion that discrimiates on the basis of

* Federal Rule of Civil Procedure 20 does not allow Plaintiff to include separate claims against different defendants
or sets of defendants in the same lawsuit. The rule prohibits a plaintiff from joining many defendasisgie

action unless the plaintiff asserts at least one claim fmf regainst each defendantatharises out of the same
transaction or occurrence or series of transactionsam@nces and presents questions of law or fact common to

all. George v. Smittb07 F.3d 605, 607 (7th Cir.2007). Although Federal Rule of Civil Procedure 18 allows a party
to join unrelated claims against defendants in a suit, this rule applieaftayhe plaintiff has satisfied Rule 20's
requirements for joinder of partiemtercon Research Assn., Ltd. v. Dresser Ind.,, 1606 F.2d 53, 57 (7th
Cir.1983) (quoting 7 Charles Alan Wright, Federal Practice & Procedure). This means that the caabosedlut
defendants must be determined under Rule 20 before a plaintiff may join additional unrelatedgé&iimat one or

more of those defendants under Rule 18.
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membership in a protected clamsirrationally target@an individual for disaminatory treatment

as a so-called ‘class of one.” Reget v. City of La Crosse, Wi595 F.3d 691, 695 (7th Cir.
2010) (citingEngquist v. Oregon Dep't of Agricc53 U.S. 591 (2008)ill. of Willowbrook v.
Olech 528 U.S. 562, 564 (2000)). Plaintiff's eqpabtection claim is a “class of one” claim
because he believes he was improperly singled out for discriminatory treatra&sla
Winnetka, Inc. v. Vill. of Winnetk&28 F.3d 937, 942 (7th Cir. 201@)d he does not allege that
he has been discriminated against because mbtected classification such as race, sex or
national origin. Abcarian v. McDonald617 F.3d 931, 937 (7th Cir. 20). To state a class-of-
one equal protection claim, an individual mustege that he was “intentionally treated
differently from others similarlgituated and that there is no rational basis for the difference in
treatment.” Swanson v. Chetekr19 F.3d 780, 784-85 (7th Cir. 2013) (quotixdl. of
Willowbrook v. Olech528 U.S. 562, 564 (2000)).

The Supreme Court iBngquist v. Oregon Department of Agricultdreld that “a ‘class-
of-one’ theory of eguaprotection has no place in the pubémployment context.” 553 U.S.
591, 594 (2008). IfEngquist an employee of the state of Oregon was denied a promotion and
ultimately terminated. 553 U.S. at 594-95She brought several claims regarding her
termination, including a class-of-one clairtd. at 595. The Court rejexd the viability of her
class-of-one claim, noting thatich a claim was a “poor fit ithe public employment context.”
Id. at 605. “To treat employees differently is notclassify them in a way that raises equal
protection concerns. Rather, it is simply é&xercise the broad distion that typically
characterizes the employer-employee relationshig.”

Engquist'sreasoning is equally applicable tetmstant case involeg employment in a

federal prison work progranSee Alexander v. LopalNo. 11 C 50012, 2011 WL 832248, at *2
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(N.D. Ill. March 3, 2011) (dismissing at threshskage class-of-one claim for denial of position
in prisoner work program) (collecting caseB)pyd v. Blaesing No. 11-cv-3444, 2012 WL
424854, at *2 (C.D. lll. Feb. 9, 2012) (dismissing ae#hold stage class-ofie claim for denial
of job while in detention). Plaintiff believes that by exercising his broad discretion to delay
Plaintiff's start date and/or by not providing @n accommodations (causing Plaintiff to resign
from his position) Garza violated Plaintiff'sght to equal protection. However, situations
involving this type of broad dcretion are exactly what tfggquistCourt recognized were not
covered by a “class-of-one” claimSee Abcarian617 F.3d at 939 (“We have interpreted
Engquist to stand for the broadpbpsition that inherently subjée¢ discretionary governmental
decisions may be immune from class-of-onenctal). “Additionally, it would be anomalous to
allow a prisoner to bring such a claim when corrections officers themselves cahop&at
2011 WL 832248, at *2.

Because Plaintiff's class-of-one claim is m@ble given its context, it will be dismissed
with prejudice for failure to state aain upon which relief can be granted.

Counts 2 and 3

As a preliminary matter, the Court notes tR&intiff has not named a proper defendant
with respect to Counts 2 and 3. The proper defenddhtrespect to these claims is the agency,
in this case the Federal Bureau of Prisongtsadirector (in hisofficial capacity). See42 U.S.C.

§ 12131(1)(b)Jaros v. lllinois Dep't of Corr.684 F.3d 667, 670 n.2 (7th Cir. 2012) (individual
capacity claims are not availabtbge proper defendant is the agencyts director (in his official

capacity)). Normally, the Court wtd give Plaintiff the opportuty to correct this mistake by

® According to the Complaint, Plaintiff suffered from an ankle injury and believes this injury constitutes a disability.
In evaluating these claims, the Court assumes, without degcthietgPlaintiff is a qualifiegherson with a disability.
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amendment. However, as is explained motly toelow, even if Plaintiff had named a proper

defendant, his ADA and RA clainwgould fail. Accordingly, amendment would be futile.

Pursuant to Title | of the ADA, covered phayers are prohibited from discriminating
against qualified individuals with disabilisein hiring and employment because of their
disabilities. 42 U.S.C. § 12112(a). Pursuanfitle 1l of the ADA, “no qualified individual
with a disability shall, by reasoaf such disability, be excludefrom participation in or be
denied the benefits of the services, programsctivities of a public eity, or be subjected to

discrimination by any such entity.” 42 U.S.C. § 12132.

A prisoner’s claim that he suffered digomation in connection with a vocational
program, such as a work release progrengoverned by Title Il of the ADA.See Neisler v.
Tuckwell,807 F.3d 225, 227-28 (7th Cir. 2015). wiever, workplace discrimination on the
basis of a disabilityn connection wittpaid prison employmensg governed exclusively by Title
| of the ADA. Id. (paid prison employment is not to bquated with a vocational program and
does not constitute “services, programs, or aads/itiunder the statute). In the instant case,
Plaintiff alleges he was disaninated against in connectionitkv paid prison employment.

Therefore, his ADA claim mugiroceed, if at all, undéritle | of the Act.

That being said, Plaintiff cenot pursue a claim under Titleor Title 1l of the ADA.

With respect to Title | of thé&DA, the United States is not &employer” subject to the ADA.
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See42 U.S.C. § 12111(5)(B)(B. With respect to ifle Il of the ADA, thefederal government is

not included within the ADA’s deffition of “public entity.” See42 U.S.C. 8§ 12131(1).

Plaintiff's RA claim is also precluded. Asitiv Title Il of the ADA, the RA prohibits a
disabled person from being excluded from partidngain, being denied thieenefits of, or being
subjected to discrimination in any program oti\aty that receives federal funds. 29 U.S.C. §
794(a). The relief available under the RA danitle Il of the ADA is coextensive.Jaros 684

F.3d at 671.

The Seventh Circuit has allowed prison&spursue claims undeghe RA relating to
participation in vocationgbrograms. See Jaro6384 F.3d at 673 (permitting plaintiff to proceed
with his RA claim that IDOC prevented him frgparticipating in work release program because
of his cane). However, as noted above, 8tventh Circuit subsequently held tpaid prison
employments not to be equated with a vocational program and does not constitute an activity,
service, or programNeisler,807 F.3d at 227-28. As such, to #dent that Plaintiff is bringing
an RA claim in connection with his paid emplogmt, the claim is subject to dismissal with

prejudice.
Count 4

The Complaint suggests that Garza unidlyf deprived Plaintiff of property.
Specifically, lost wages during the time peristhen he was unemployed and/or loss of his
UNICOR job as a sewing technician. Plaintifipwever, had no claim of entitlement to his

prison job. It is well-settled #t a prisoner has no constitutionatisotected liberty or property

® The Seventh Circuit has also stated that it is “questionable whether a prisoner working at a prison job qualifies as
an ‘employee’ within the meaning of Title INeisler v. TuckwellB07 F.3d 225, 228 (7th Cir. 2015).
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interest in prison employmeant a particular prison jobSee Wallace v. Robins®40 F.2d 243,
248-49 (7th Cir. 1991)Garza v. Miller 688 F.2d 480, 486 (7th Cir. 1982), cert. denied, 459 U.S.
1150 (1983);Bulger v. United States Bureau of Prisp®® F.3d 48, 49-50 (5th Cir. 1995).
Further, lllinois is amat-will employment staté. Harris v. Eckersall 331 1ll.App.3d 930 (Ill.
App. Ct. 2002);Lyznicki v. Board oEduc., School Distl67, Cook county, Ill., 707 F.2d 949
(7th Cir. 1983). Thus, “abseit specific contract to the coaty, employment contracts are
terminable at will...[A]n at-will employee can kderminated at any time for any reason or no
reason, [and] an at-will empleg has no property interest gontinued employment."Harris,

331 IIl.App.3d at 934. Accordingly, Plaifftcannot successfully state an FTCA cliagainst

the United States in connection with his UNICOR lpatsed on this set of facts. Count 4 shall be

dismissed with prejudice.

Disposition
T.G. Werlich
IT IS HEREBY ORDERED that WERLICH , in his individual capacity,is
DISMISSED without prejudice for failure to state @aim upon which relief can be granted.
WERLICH shall remain on the docket, in his officeadpacity only, for purposes of carrying out

any injunctive relief tht might be ordered.

" The FTCA “incorporates the substantive law of the state where the tortious act or omission ocdviteckst
Knitting Mills, Inc. v. United State®50 F.2d 1295, 1297 (7th Cir. 1991).

8 This is not to say that a prisoner cannot assert otimstitgional claims pertaining to loss of prison employment.
For instance, under the right circuanstes, a prisoner could pursue a First Amendment retaliation claim in
connection with the loss of prison employment. Such claims may be pursued even if Plaintiff had no
liberty/property interest in the employmer8ee DeWalt v. CarteP24 F.3d 607, 613 (7th Cir. 2003).
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Severance

IT IS HEREBY ORDERED that Plaintiff's claims relating to his job as an orderly at the
prison law library inCOUNTS 5, 6, 7, and 8which are unrelated tthe claims in Counts 1
through 4, areSEVERED into a new case. That newase shall be: Claims against
DEFENDANTS MORRIS, VARNEY, SMITH, VAN GRUNDY, WERLICH (official
capacity only), anUNITED STATES of AMERICA .

In the new case, the ClerkDBRECTED to file the following documents:

(2) ThisMemorandunmandOrder

(2) TheOriginal ComplaintandExhibits (Doc. 1 and Doc. 1-1)
3) Plaintiff's motion to proceeith forma pauperigDoc. 2)

Plaintiff will be responsible for an additional $350.00 filing feén the new case.

IT IS FURTHER ORDERED that theonly claims remaining in this action, are

COUNTS 1 through 4 against DEFENDANTS GARVER and UNITED STATES of

AMERICA . Further, as set forth below, Count 4¢ ttlaim directed agast the United States,
does not survive threshold review under § 1913&cordingly, no claims remain in this action

against the United States of America.

Merits Review Counts 1-4

COUNTS 1, 2, 3, and 4reDISMISSED with prejudice for failurego state a claim upon
which relief may be granted.
DefendantJNITED STATES of AMERICA andGARVER areDISMISSED from this

action with prejudice. T Clerk of the Court iDIRECTED to close the case and enter
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judgment accordingly.

Plaintiff is ADVISED that this dismissal shall count ase of his three allotted “strikes”
under the provisions of 28 U.S.C. § 1915(g). Riffim obligation to pay the filing fee for this
action was incurred at the time the action \ilesl, thus the filingfee of $350.00 remains due
and payableSee28 U.S.C. 8§ 1915(b)(1);ucien v. Jockisghl33 F.3d 464, 467 (7th Cir. 1998).

If Plaintiff wishes to appeal this Order, he may file a notice of appeal with this Court
within sixty days of the entry of judgment.ef: R. Apr. 4(a)(1)(A). A motion for leave to
appealin forma pauperisshould set forth the issues Plaintiff plans to present on aps=s.
FeED. R.Civ. P.24(a)(1)(C). If Plaintiff does choose to appeal, he will be liable for the $505.00
appellate filing fee irrespective ttie outcome of the appedbeeFeD. R. APr. 3(e); 28 U.S.C. 8
1915(e)(2);Ammons v. Gerlinger547 F.3d 724, 725-26 (7th Cir. 2008loan v. Leszal81
F.3d 857, 858-59 (7th Cir. 1999ucien 133 F.3d at 467. Moreover, if the appeal is found to be
nonmeritorious, Plaintiff may also incur anatHstrike.” A proper and timely motion filed
pursuant to Federal Rule ofvlliProcedure 59(e) may toll ¢h60-day appeal deadline Ed- R.
APP.P. 4(a)(4). A Rule 59(e) motion must be fileal more than twenty-eight (28) days after the
entry of judgment, and this 28y deadline cannot be extended.

IT IS SO ORDERED.

DATED: February 1, 2018

s/J. Phil Gilbert

District Judge
United States District Court
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