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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

TERRY ALTON PARKER,
#15381-045,
Plaintiff,
VS. Case No. 18-CV-106-JPG

FEDERAL BUREAU OF PRISONS
HEALTH SERVICESDIVISION,
MARION PRISON CAMP
MEDICAL STAFF,

RANDELL PASS,

CASEY FRANKS,

LESLEE BROOKS,

PATRICK TROVILLIN,
A.DEATON, and

S.HOLEM,

N N N N N N N N N N N N N N N N N N

Defendants.

MEMORANDUM AND ORDER

GILBERT, District Judge:

This action was originally filed in the United States District Court for the Southern
District of Indiana, and was transferred hereJanuary 19, 2018. (Dot2). Plaintiff, Terry
Alton Parker, is currently housedtae United States PenitentiaryTerre Haute, Indiana (*USP
Terre Haute”). Plaintiff's Complaint pertains és incarceration at the Federal Prison Camp in
Marion, lllinois (“Marion”). According to the Quplaint, when Plaintiff was incarcerated at
Marion, officials failed to provideppropriate treatment for hégrious medical condition (heart
condition and related pain). Ri#iif contends Defendants are lialpursuant to the Federal Tort

Claims Act (“FTCA”), 28 U.S.C. 88 1346, 2671-2680, aBiens v. Sx Unknown Named
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Agents, 403 U.S. 388 (1971).In connection with these clainBlaintiff sues the Federal Bureau
of Prisons Health Services Division, Marionddn Camp Medical Staff, Randell Pass (Medical
Provider, Marion), Casey &nks (Medical ProvideMarion), Leslee Broks (Medical Provider,
Marion), Patrick Trovillin (Medical FRivider, Marion), A. Deaton (Correctional
Officer/Counselor, Marion), an8. Holem (Chaplain, Mariorf). Plaintiff seeks monetary and
injunctive relief.

The case is now before the Court for a preliminary review of the Complaint (Doc. 2)
pursuant to 28 U.S.C. § 1915AUnder 8§ 1915A, the Court is geired to screen prisoner
complaints to filter out non-meritorious claimsee 28 U.S.C. § 1915A(a). The Court must
dismiss any portion of the Complaint that is lggé#ivolous, malicious, fails to state a claim
upon which relief may be granted, or asksrfmney damages from a defendant who by law is
immune from such relief. 28 U.S.C. § 1915A(b).

Reguest for I njunctive Relief

Plaintiff was housed at Mian from approximately November 2014 through September
2016° On September 10, 2016, prison officials infedhPlaintiff he wadeing transferred to

USP Terre Haute, where Plaintiff is presermtigarcerated. On Octobé&1, 2017, Plaintiff filed

! Plaintiff also references the Administive Procedures Act (“APA”). Howerxethe transferor court dismissed any
claim brought pursuant to the APA, finding that the Complaint contained no allegatiors wdhitd support an

APA claim. (Doc. 12, p. 1 n.1).

2 The Complaint does not include a comprehensive list that identifies eacidBefend provides a description of

his or her position. However, after reviewing the Complaint and attached exhibits (33pthagéourt was able to
discern that each of the individually named Defendants is a medical provider, counselor/catretfiicer, or
chaplain working at Marion. (Casey Fkan- Doc. 2, p. 1 and Doc. 2-1, pp. 9, 20, 28, 56, 77; A. Deaton — Doc. 2, p.
1, 4 and Doc. 2-1, p. 70; S. Holem — Doc. 2, p. 1 and Doc. 2-1, p. 48; Randell Pass — Doc. 2, p. 1; n&R-1, p

63, 75-76, 95-110; Patrick Trovillin — Doc. 2, p. 1, Doc. 2-1, pp. 70, 72, 115, and Doc. 2-2, pp. 5-7; and Leslee
Brooks — Doc. 2, pp. 1, 6, Doc. 2-2, pp. 1-3, Doc. 2-1, pp. 65-66).

? Plaintiff does not provide an exact date for his arrataMarion. However, he does state that (1) he spent 22
months at Marion and (2) on September 10, 2016, prison officials informed him he was besfegredrio USP

Terre Haute. (Doc. 2, p. 8). These facts suggest that Plaintiff was housed at Marion from approximately November
2014 through September 2016.



the instant action.

The Complaint alleges that Marion officials were deliberately indifferent to Plaintiff's
heart condition and associated paiRlaintiff does not direct gnspecific allegations against
officials at USP Terre Haute ambne of the Defendants are asatedl with USP Terre Haute.
However, at the close of the Complaint, Pldintiaims that he istd8l being denied medical
treatment and that he is in need of injunctive relief. Unfortunately, the Court cannot address
Plaintiff's request for injunctive relief in thigction. As noted above, the events giving rise to
this action occurred at Marion aadl of Plaintiff's allegations aréirected at Marion officials.
Indeed, that is the very reastime United States District Coufor the Southern District of
Indiana transferred the action hereSeg(Doc. 12, p. 2 “Here, the individual defendants, the
alleged misconduct, and most of the evidencedattxl or took place in éhSouthern District of
lllinois.”). Thus, Plaintif's request for injunctive relief is unliaed to the claims at issue in this
case and must be denied.

If Plaintiff is presently baig denied medical treatment farserious medical need at USP
Terre Haute, he must file a new lawsuit namasglefendants the individuals at USP Terre Haute
who are responsible for providing him with carlaintiff may then file a Rule 65 motion for a
temporary restraining order and/or pmghary injunction in that new action.

The Complaint

When Plaintiff arrived at Marion, he fered from a heart condition and had an
implanted heart pacemaker. (Doc. 2, p. 2). Adogrtb Plaintiff, becaws of his heart condition
and pacemaker, he should have been classified as a “medical level 3,” resulting in placement at a
facility equipped to handl such medical issuesld. Instead, Plaintiff was classified as a

“medical level 2” and was placed Marion, a facility that Plaiiff alleges was not equipped to
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handle his serious medical issués.

As soon as Plaintiff arrived at Marion, heceantered problems witthe medical staff.
Unspecified individuals claimed they nevercewed Plaintiff's medicalrecords and/or had
thrown them away. (Doc. 2, pp. 2-3). This te=aiin a delay in treatment because Marion
officials refused to rely on the medical recomtevided by Plaintiff. (Doc. 2, p. 2). After
submitting numerous complaints about issues associated with his heart, “Marion” finally ordered
tests. (Doc. 2, p. 3). The tests revealed Blaintiff's pacemaker was misfiring and that
Plaintiff had “blockage gaps.id.

Marion officials referred Plaintiff for treatmewmwith Doctor Mwansa (not a defendant in
this action) at the River Clinic in Marion, lllinoidd. Dr. Mwansa performed several tests and
all of the results were “bad and seriouslt. On February 2, 2015, Dr. Mwansa admitted
Plaintiff to the hospital for a heart catheterizatidd. The test revealed a triple blockage, known
as the LAD widow maker.ld. Dr. Mwansa contacted Marion aihed Plaintiff transferred by
ambulance to St. Francis hospital for an emergency surgery with Dr. Bénder.

Plaintiff told Dr. Bender (not a defendant tims action) that a pwious physician told
him his heart was too weak for surgery, pattcy because Plairti had, at some point,
received radiation treatmentld. According to the Complaint, Dr. Bender then falsified
documents to justify the emergency surgeryd. Additionally, with regard to Dr. Bender,
Plaintiff complains about the following: (1) ledected to perform a double bypass instead of a
triple bypass; (2) he rushed Plaintiff's surgg); he performed the surgery improperly; and (4)

he failed to close Plaintiff's chest properlid.

* Plaintiff also claims that Dr. Mwandalsified records in connection with his heart catheterization. (Doc. 2, p. 3).
However, Dr. Mwansa is not a defendant in this actidocordingly, the Court will not delve any further into the
claims regarding Dr. Mwansa’s alleged misconduct.

4



Two months after Plaintiff's double bypass, he basecond heart surgery. (Doc. 2, p. 8).
The procedure was performed by Dr. Mwansa smvblved a stent repair. (Doc. 2, p. 5).
Plaintiff claims that the incision from this semy never healed properignd causes constant
pain. (Doc. 2, pp. 5, 8).

According to the Complainyhile at Marion (before, dumg, and after his surgeries),
medical officials repeatedly exhibited deliberandifference to Plaintiff's heart condition and
associated pain. (Doc. 2, pp. 4-&or instance, after his first iggery, Plaintiff claims he was
forced to walk long distances in ice and snamd to walk up and down stairs — all against
doctors’ orders. (Doc. 2, p. 4). He also clainet t#arion officials (1) refused to give him pain
medication, as prescribed by Bender (Doc. 2, p. 4); (2) repedty ignored his complaints
about ongoing pain, loose wires in his chest] atther troubling symptoms (Doc. 2, pp. 2-8); (3)
knew he had received a double bypass when, inHaatgeeded a triple bypass (Doc. 2, p. 5); (4)
ignored problems relating to a severely swolbnkle (Doc. 2, p. 7); and (5) failed to send
Plaintiff to follow-up appointments in a timelmanner (Doc. 2, p. 7). However, with few
exceptions, Plaintiff's deliberaténdifference allegations areot directed at any specific

individual. Instead, these cias are directed at “FPC Man,” “staff,” and/or “they.”

Plaintiff does direct speci allegations against two Defgants: (1) Leslee Brooks
(Physician’s Assistant) and (A. Deaton (CorrectiodaOfficer/Counselor). Plaintiff alleges
that, on one occasion, Deaton told Plaintiff sfe@uld not have notified his family about his
surgery because “heart surgery was no big deal.” (Doc. 2, p. 4).tifPEieges that Brooks
repeatedly exhibited deliberate indifferencehis serious medicalondition in the following

ways: (1) ignoring Plaintiff’'s requests for paimedication; (2) ignoring Plaintiff’'s complaints



about being dizzy and short ofdaith; (3) ignoring Platiff's complaints &out ongoing pain at
the incision site; (4) ignoring Plaintiff's ogcerns about his pacemaker; and (5) delaying
treatment and/or providing inadegeidreatment. (Doc. 2, pp. 6-8).

Dismissal of Certain Defendants

Marion Prison Camp Medical Staff

Plaintiff has named Marion Prison Camp Mmdi Staff as a defendant. This is not
sufficient. Plaintiff must identify a particulaindividual (not a group of individuals) who
deprived Plaintiff of his constituinal rights. That is becauseaiitiffs are required to associate
specific defendants with specific claims, so tdafendants are put on notice of the claims
brought against them ars they can properly answer the complaiiée Twombly, 550 U.S. at
555; FED. R. Civ. P. 8(a)(2). Where a plaintiff has nwoicluded a specifidefendant in his
statement of the claim, the defendant cannosdd to be adequatefyut on notice of which
claims in the complaint, if any, are directed against higee Collins v. Kibort, 143 F.3d 331,
334 (7th Cir. 19983.

Accordingly, Marion Prison Campledical Staff shall be dismissed from this action with
prejudice.
Federal Bureau of Prisons Health Services Division

Plaintiff has named the Federal Bureau Rifisons Health Selses Division as a
defendant. This Defendant, a division of a fedagancy, is not a proper defendant in an FTCA

action or aBivens action. See FDIC v. Meyer, 510 U.S. 471, 483-486 (1994) (federal agencies

® Group defendants also create problems with service of proSesslenkins v. Wisconsin Res. Ctr., No. 09-CV-
323-BBC, 2009 WL 178849, at *1 (W.D. Wis. June 22009) (a group of people cannot be sweh defedant
must be an individual or legal entity thatly accept service of a complaint) (citirepFR. Civ. P. 4(e)-(j)).



are not subject to gufor damages undeivens); Jackson v. Kotter, 541 F.3d 688, 693 (7th Cir.
2008) (United States is the only proper defendant in an FTCA action).

Accordingly, the Federal Bureau of Prisddsalth Services Division shall be dismissed
from this action with prejudice.
Defendants Not Referenced in the Complaint

Pass, Franks, Trovillin, and Holem are ideatifas defendants in the case caption and
are referenced in some of the exhibits. Howerene of these individuals are referenced in the
body of the Complaint. This is insufficiengee Collins v. Kibort, 143 F.3d 331, 334 (7th Cir.
1998) (merely naming a defendant in thetmapis insufficient to state a claimptter v. Clark,
497 F.2d 1206, 1207 (7th Cir. 1974) (“Where a complalleges no spedd act or conduct on
the part of the defendant and the complaintilens as to the defendant except for his name
appearing in the caption, the cdaipt is properly dismissed, e under the liberal construction
to be given pro se complaints.”).

Accordingly, Pass, Franks, Trovillin, ardolem shall be dismissed from this action
without prejudice.

Division of Counts

Based on the allegations of the Complaiiné Court finds it convenient to divide thieo
se action into the following counts. The parties dhd Court will use these designations in all
future pleadings and orders, urdestherwise directed by a judiciafficer of this Court. The
designation of these counts does cantstitute an opinion as to thenerit. Any other claim that
is mentioned in the Complaint but not addressethis Order should beonsidered dismissed

without prejudice.



Count 1: Federal Tort Claim seeking comation for the injuries Plaintiff
sustained, in connection with his heart ctiodi as a result of the negligence of
prison officials at Marion.

Count 2: Eighth Amendment claim against Brooks for deliberate indifference to
Plaintiff's serious medical conditn (heart condition and related pain)

Count 3: Eighth Amendment claim against unnamed Marion medical providers
for deliberate indifference to Plaintiffgerious medical condition (heart condition
and related pain).

Count 4: Claim against Deaton for telling Pheiff heart surgery is not a “big
deal” and for suggesting Plaintiff should n@ve contacted his family about the
same.

Count 1

The FTCA explicitly authomes “civil actions on claims against the United States, for
money damages ... for ... personal injury or death caused by the negligent or wrongful act or
omission of any employee of the Governmentleviacting within the scope of his office or
employment.” 28 U.S.C. 8§ 1346(b)(1). Undke FTCA, “federal inmi@s may bring suit for
injuries they sustain in cumly as a consequence of the mgggice of prison officials.”Buechel
v. United States, 746 F.3d 753, 758 (7th Cir. 2014). However, the United States is the only
proper defendant in an FTCA actioackson v. Kotter, 541 F.3d 688, 693 (7th Cir. 2008);

Hughes v. United States, 701 F.2d 56, 58 (7th Cir. 198Zee 28 U.S.C. 8§ 2679(b).

Plaintiff did not name the United Statesaaparty in the Complaint, and the Court will
not add this party.See Myles v. United States, 416 F.3d 551 (7th Cir. 2005). In order to make
someone a party, Plaintiff, not the Courtst name them in the case capticee Myles, 416
F.3d at 551-52 (citinge#b. R. Civ. P. 10(a) (“In the complaint, the title of the action shall include
the names of all the parties”)). Plaintiff chas® to name the United States as a defendant in

this action, and the Court will noindertake the taséf deciding who Plaintiff sues. The Court
8



leaves this decision to Plaintiff.  AccordigglPlaintiffs FTCA clam is dismissed without

prejudice.

Count 2

Prison officials violate the Eighth Amenémt's prohibition against cruel and unusual
punishment when they act with deliberate indiffere to the serious mexdil needs of prisoners.
Estelle v. Gamble, 429 U.S. 97, 104-05 (1976). To stateanalfor deliberate indifference for
deficient medical care, the plaintiff “must allege objectively serious medical condition and an
official's deliberate indifference to that conditionPerez v. Fenoglio, 792 F.3d 768, 776 (7th
Cir. 2015). Deliberate indifferercincludes disregarding an inmate’s complaints of chronic

pain. Smith v. Knox Cnty. Jail, 666 F.3d 1037, 1040 (7th Cir. 2012).

Obviously, Plaintiff's heart @ndition and associated paronstitute an objectively
serious condition. Plaintiff has also sufficigndlleged that Brooks responded with deliberate
indifference to that condition. Plaintiff claims that Brooks failed to treat and/or ignored his
complaints about constant painhis heart, left arm, and inocisi site. (Doc. 2p. 6). He also
alleges that Brooks ignored his complaint®at feeling dizzy and being short of breattd.

These allegations are sufficient, at this eadgst to allow Count 2 to proceed as to Brooks.

Count 3

The Complaint suggests that other medical/fers at Marion may have responded with
deliberate indifference to Plaintiff's serious dineal needs. However, these claims are not
associated with any particular individual. ®bghout the Complaint, PIdiff fails to identify

the specific provider or providersho denied or delayed his dieal care and/or who provided



inadequate medical care. Accordingly, agdplthe Complaint fails to state a deliberate
indifference claim as to any othefficial at Marion,and Count 3 shall bdismissed without

prejudice.

Count 4

The Complaint suggests that, on a singleasmon, Deaton’s conduct may have been
insensitive or unprofessionaBut, this is not enough toage a constitutional claimSee De Walt
v. Carter, 224 F.3d 607, 612 (7th Cir.2000) (rude languageerbal harassment by a state actor
“while unprofessional and deplorable, does notate the Constitution.”). Accordingly, Count 4
shall be dismissed without pugjice for failure to state aam upon which relief may be

granted.

Disposition

IT ISHEREBY ORDERED thatMARION PRISON CAMP MEDICAL STAFF and
FEDERAL BUREAU OF PRISONS HEALTH SERVICES DIVISION are DISMISSED
from this action with prejudice.The Clerk of the Court i®DIRECTED to terminate these
Defendants as parties in CM/ECF.

IT ISFURTHER ORDERED that PASS, FRANKS, TROVILLIN, andHOLEM are
DISMISSED from this action without prejudice. The Clerk of the CourDIRECTED to
terminate these individuals as parties in CM/ECF.

IT IS FURTHER ORDERED that COUNTS 1, 3, and 4 are DISMISSED without
prejudice for failure to state a claim upon whichefemay be granted. In connection with the
dismissal ofCOUNT 4, the Clerk of the Court BIRECTED to terminatecDEATON as a party
in CM/ECF-.
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IT IS FURTHER ORDERED that COUNT 2 shall receive further review as to
BROOKS.

IT ISFURTHER ORDERED that, as taCOUNT 2, the Clerk of Court shall prepare for
BROOKS: (1) Form 5 (Notice of a Lawsuit and Reguiéo Waive Service of a Summons), and
(2) Form 6 (Waiver of Service of Summons). The ClerRIRECTED to mail these forms, a
copy of the Complaint, and this Memorandum &rder to Defendant’s pte of employment as
identified by Plaintiff. If Defendant fails teign and return the Waivef Service of Summons
(Form 6) to the Clerk within 30 days from thate the forms were sent, the Clerk shall take
appropriate steps to effect formal servioe Defendant, and the Court will require that
Defendant pay the full costs of formal servicethie extent authorized by the Federal Rules of
Civil Procedure.

If Defendant can no longer can be foundhet work address praded by Plaintiff, the
employer shall furnish the Clerk with the Defentaiourrent work addss, or, if not known, the
Defendant’s last-known address. This inforimatshall be used only for sending the forms as
directed above or for formally effecting sewi Any documentation ahe address shall be
retained only by the Clerk. Address informatisimall not be maintained in the court file or
disclosed by the Clerk.

Defendant iSORDERED to timely file an appropriate responsive pleading to the
Complaint and shall not vixge filing a reply pursuanb 42 U.S.C. § 1997¢e(g).

Pursuant to Local Rul§2.1(a)(2), this action IREFERRED to a United States
Magistrate Judge for further gstrial proceedings. Furthethis entire matter shall be
REFERRED to a United States Magistrate Judgmyrsuant to Local Rule 72.2(b)(2) and

28 U.S.C. § 636(c)f all parties consent to such areferral.
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Finally, Plaintiff is ADVISED that he is under a contimg obligation to keep the
Clerk of Court and each opposing party informedrmf change in his address; the Court will not
independently investigate his whereabouts. Hmall be done in wiihg and not later than
7 days after a transfer or other change in addressus. Failure to comply with this order will
cause a delay in the transmissmincourt documents and may result in dismissal of this action
for want of prosecutiorSee FED. R.Civ. P. 41(b).

IT 1SSO ORDERED.

DATED: February 12, 2018

< J. Phil Gilbert
United States District Court
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