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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISRICT OF ILLINOIS

A.D., individually and as mother and next )
friend ofK.D., a minor, an&K.D., a minor, )

Plaintiffs,
VS. Casélo. 3:18-cv-162-NJR-RJD

MERIDIAN COMMUNITY UNIT
SCHOOL DISTRICT NO. 101, et al.

Defendants. JURYTRIAL DEMANDED

)
)
)
)
)
)
)
)
)

AGREED PROTECTIVE ORDER

This matter is before the Court on the émded Joint Motion for Entry of Stipulated
Protective Order (Doc. 44) fileby Plaintiffs and Defendants Meridian Community Unit School
District No. 101, Spencer Byrd, Tim Turner, ssa Cherry, Melissa McCutchen-Williams,
Tamara McCutchen, Victor Baker, Lawan@aeen, Mike Hileman, Melody Spaulding, and
Jamie Nichols. The aforementioned parties have agoethe@ terms of this Protective Order and
the Court finds good cause eénter the same. Accordingly, the MotiorGRANTED and it is
herebyORDERED:

1 Scope. All materials produced or adducedtime course of discovery, including
initial disclosures, responsds discovery requests, deptoan testimony and exhibits, and
information derived directly therefrom (hereinafter collectively “documenss$iall be subject to
this Order concerning Confidential Information @defined below. This Order is subject to the
Local Rules of this District and the Federal Rubé Civil Procedure on nti@rs of procedure and
calculation of time periods.

2 Confidential Information. As used in this Order, “Confidential Information”

Pagel of 10

Dockets.Justia.com


https://dockets.justia.com/docket/illinois/ilsdce/3:2018cv00162/77320/
https://docs.justia.com/cases/federal/district-courts/illinois/ilsdce/3:2018cv00162/77320/46/
https://dockets.justia.com/

means information designated as “CONFIDENTISUBJECT TO PROTECTIVE ORDER” by
the producing party that falls within one or mamf the following categories: (a) information
prohibited from disclosure bystatute; (b) research, tecbal, commercial or financial
information that the party has maintainedcasfidential; (c) medicalinformation concerning
any individual; (d) psychological, mental headthd developmental disiity records concerning
any individual that are subjeto protection under HIPAA anthe lllinois Mental Health and
Developmental Disabties Act, 740 ILCS 110/t seq.; (e) personal identity information; (f)
student records for parties and/or minors ta not a party to the case; (g) personnel or
employment records of a person who is not a gartiie case; or (h) other documents containing
sensitive or confidential infornian. Information or documents that are available to the public
may not be designated @snfidential Information.

3 Designation.

@ A party may designate a documead Confidential Information for
protection under this Order Ipfacing or affixing the worsl“CONFIDENTIAL - SUBJECT TO
PROTECTIVE ORDER” on the document and on albies in a manner that will not interfere
with the legibility of the document. As usedtims Order, “copies” includes electronic images,
duplicates, extracts, summaries d@scriptions that contain @hConfidential Information. The
marking “CONFIDENTIAL - SUBJECT TO PROTERVE ORDER” shall be applied prior to
or at the time of the documents are darced or disclosed. Applying the marking
“CONFIDENTIAL - SUBJECT TO PROTECTIVE OBER” to a document does not mean that
the document has any status or protection by statubtherwise except to the extent and for the
purposes of this Order. Argppies that are made of adgcuments marked “CONFIDENTIAL

- SUBJECT TO PROTECTIVE ORDER” shall also $® marked, except that indices, electronic
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databases or lists of documents that do not acostabstantial portions or images of the text of
marked documents and do not otherwise disdlosesubstance of the Confidential Information
are not required to be marked.

(o)) The designation of a document as Confidential Information is a
certification by an attorney or a party appeanimg se that the document contains Confidential
Information as defined in this order.

4. Depositions.

Unless all parties agree on the record attittne the deposition testimony is taken, all
deposition testimony taken in thase shall be treatems Confidential Iformation until the
expiration of the following: No later than the feegnth day after the transcript is delivered to
any party or the witness, and in no evererahan 60 days aftehe testimony was given.
Within this time period, a party may serve a NotééDesignation to all parties of record as to
specific portions of the testimorthat are designated Confidemtlaformation, and thereafter
only those portions identified ithe Notice of Designation shall Ipeotected by the terms of this
Order. The failure to serve a timely Notioé Designation shall waive any designation of
testimony taken in that deposition as Confitldrinformation, unless otherwise ordered by the
Court.

5. Protection of Confidential Material.

@ General Protections. Confidential Information shall not be used or
disclosed by the parties, counsel for the padreany other persons identified in subparagraph
(b) for any purpose whatsoever other thathis litigation, includingany appeal thereof.

(b) Limited Third-Party Disclosures. The parties and counsel for the

parties shall not disclose or permit the disctesof any Confidential Information to any third
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person or entity except as set forth in subparagraphs (1)-(9). Subject to these requirements, the
following categories of persons may be a#al to review Confidntial Information:

Q) Counsel. Counsel for the parties areimployees of counsel who
have responsibility for the action;

2 Parties. Individual parties and employees of a party but only to the
extent counsel determines in goodHahat the employee’s assistance
is reasonably necessatty the conduct of the litigation in which the
information is disclosed;

3 The Court and itspersonnel;

(4) Court Reporters and Recorders. Court reporters and recorders
engaged for depositions;

(5) Contractors. Those persons specifically engaged for the limited
purpose of making copies of docurtemr organizing or processing
documents, including outside venddrised to procesglectronically
stored documents;

(6) Consultants and Experts. Consultants, investigators, or experts
employed by the parties or counsel the parties toassist in the
preparation and trial of this actidout only after such persons have
completed the certification contained in Attachment A,
Acknowledgment of Understandimgnd Agreement to Be Bound;

(7) Witnesses at depositions. During their depositions, witnesses in this
action to whom disclosure is reasonably necessary. Witnesses shall
not retain a copy of documents caining Confidential Information,
except witnesses may receive a copy of all exhibits marked at their
depositions in connection with rew of the transcripts. Pages of
transcribed deposition testimony oxhéits to depositions that are
designated as Confidential Infortitan pursuant to the process set out
in this Order must be separatddgund by the court reporter and may
not be disclosed to anyone except as permitted under this Order.

(8) Author or recipient. The author or recipient of the document (not
including a person who receivethe document in the course of
litigation); and

9 Others by Consent. Other persons only by written consent of the

producing party or upon order of the Court and on such conditions as
may be agreed or ordered.
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(© Control of Documents. Counsel for the parties shall make reasonable
efforts to prevent unauthorized or inadvertdigclosure of Confidential Information. Counsel
shall maintain the originals of the fornsggned by persons acknowllgng their obligations
under this Order for a period of threeays after the termation of the case.

6. Inadvertent Failure to Designate. An inadvertent failure to designate a
document as Confidential Information does notnditag alone, waive theght to sodesignate
the document; provided, however, that a failtweserve a timely Notice of Designation of
deposition testimony as required by this Order, even if inadvertent, waives any protection for
deposition testimony. If a party designates a daminas Confidential Information after it was
initially produced, the receiving party, on notifiicen of the designation, must make a reasonable
effort to assure that the document is treateacitordance with the provesis of this Order. No
party shall be found to have violated this Orfler failing to maintainthe confidentiality of
material during a time when that material hashes®n designated Confidential Information, even
where the failure to so designate was inadvertent and where the material is subsequently
designated Confidential Information.

7. Filing of Confidential Information. This Order does not, by itself, authorize the
filing of any document under seal. Any partyshing to file a document designated as
Confidential Information under seal in connectwith a motion, brief or other submission to the
Court must first seek leave of the Court, bytiom, to do so. The party will, contemporaneously
with the filing of the motion, subinthe confidential materials tihe Court. The Court will then
make a determination as to whethies material may be filed under seal.

8 No Greater Protection of Specific Documents. Except on privilege grounds not

addressed by this Order, no party may withhofdrmation from discovery on the ground that it
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requires protection greater tharattafforded by this Order urde the party moves for an order
providing such special protection.

9. Challenges by a Party to Designation as Confidential Information. The
designation of any material or douent as Confidential Information is subject to challenge by
any party. The following procedureahapply to any such challenge.

@ Meet and Confer. A party challenging the designation of Confidential
Information must do so in good faith and mbsgin the process by carfing directly with
counsel for the designating party.conferring, the clllenging party must explain the basis for
its belief that the confidentiality designation was not proper and must give the designating party
an opportunity to review the designated mateteafteconsider the desigtion, and, if no change
in designation is offered, to explain the Isafr the designation. Thaesignating party must
respond to the challenge wiithfive (5) business days.

(o)) Judicial Intervention. A party that elects to challenge a confidentiality
designation may, after complying withe meet and confer obligation§this order, contact the
Court to schedule a dispute rkdmn conference. In advance tife hearing, the parties may
submit letter briefs, of no more than three $Bjgle spaced pages, setting forth their positions.
The briefs shall be submitted to the Court’sgwsed orders inbox. The burden of persuasion in
any such challenge proceedisball be on the degnating party. Until the Court rules on the
challenge, all parties shall comtie to treat the materials @onfidential Information under the
terms of this Order.

10. Action by the Court. Nothing in this Order or any action or agreement of a party
under this Order limits the Court’s power to makeders concerning thedtilosure of documents

produced in discovery or at trial.
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11 Use of Confidential Documents or Information at Trial. Nothing in this Order
shall be construed to affect the use of any da@mtmmaterial, or information at any trial or
hearing in this litigation. A party that intends geesent or that antjgates that another party
may present Confidential Information at a hearingriat shall bring that issue to the Court’s and
parties’ attention by motion an a pretrial memorandum waibut disclosing the Confidential
Information. The Court may thereafter make sootters as are necessary to govern the use of
such documents or information at trial.

12 Confidential Information Subpoenaed or Ordered Produced in Other
Litigation.

@ If a receiving party is seed with a subpoena or an order issued in other
litigation that would compel disclosure of anyteraal or document desigteal in this action as
Confidential Information, the receiving party stuso notify the designating party, in writing,
immediately and in no event more than three ttdays after receiving the subpoena or order.
Such notification must include a copy of the subpoena or court order.

(b) The receiving party also must immat#ly inform in writing the party
who caused the subpoena or ordeisswe in the other litigation thabme or all of the material
covered by the subpoena or order is the subject of this Order. In addition, the receiving party
must deliver a copy of this Order promptly tloe party in the othieaction that caused the
subpoena to issue.

© The purpose of imposing these dutiesoisalert the interested persons to
the existence of this Order anddfford the designatingarty in this case aopportunity to try to
protect its Confidential Information in the codrom which the subpoena or order issued. The

designating party shall betlte burden and the expense of seglprotection in that court of its
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Confidential Information, and nothing in these psiens should be consid as authorizing or
encouraging a receiving party in this action teotbey a lawful directive from another court.
The obligations set forth in this paragraph remain in effect while the party has in its possession,
custody or control Confidential Inforrtian by the other party to this case.

13 Challenges by Members of the Public to Sealing Orders. A party or interested
member of the public has a right to challengesttaing of particular dagnents that have been
filed under seal, and the party as$isgy confidentiality will have te burden of demonstrating the
propriety of filing under seal gardless of whether the partysaging confidentiality filed the
subject document under seal.

14. Obligations on Conclusion of Litigation.

@ Order Continues in Force. Unless otherwise agreeor ordered, this
Order shall remain in force after dismissalemtry of final judgment not subject to further
appeal.

(b) Obligations at Conclusion of Litigation. Within sixty-three days after
dismissal or entry of final judgment not subjéztfurther appeal, all Confidential Information
and documents marked “CONFIDENTIAL - BJECT TO PROTECTIVE ORDER” under this
Order, including copies as defohén  3(a), shall be returned ttoe producing pay unless: (1)
the document has been offered into evidence at filghout restriction as to disclosure; (2) the
parties agree to destruction to the extent prabte in lieu of return and the receiving party
provides the producing party with a certification safch destruction; of3) as to documents
bearing the notations, summations otiier mental impressions ofetlmeceiving party, that party
elects to destroy the documents and certifighégroducing party that tas done so; or (4) the

parties agree to retain one complete set of allahents related to the Iject action for a period
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of seven (7) years after dismissal or entry oflfjadgment not subject to further appeal, in order
for the parties’ attorneys to meet their respective obligations to preserve their client’s files in
accordance with the Illinois Rideof Professionalism. Any reteed Confidential Information
shall continue to be ptected under this Order.

© Retention of Work Product and one set of Filed Documents.
Notwithstanding the above requirements to returestroy documents, counsel may retain (1)
attorney work product, including an index thatfers or relates to designated Confidential
Information so long as that work product does duplicate verbatimubstantial portions of
Confidential Information, and (2) one completet of all documentdiled with the Court
including those filed under seakny retained Confidential Information shall continue to be
protected under this Order. An attorney mayhiseor her work product in subsequent litigation,
provided that its use does not dis#mr use Confidential Information

d Deletion of Documents filed under Seal from Electronic Case
Filing (ECF) System. Filings under seal shall be deleted from the ECF system only upon order
of the Court.

15. Order Subject to Madification. This Order shall be subject to modification by
the Court on its own initiativeor on motion of a party orng other person with standing
concerning the subject matter.

16. No Prior Judicial Determination. This Order is entered based on the
representations and agreements of the paatebk for the purpose of facilitating discovery.
Nothing herein shall be construed or presented jaslicial determination that any document or
material designated Confidential Information byunsel or the parties intitled to protection

under Rule 26(c) of the Federfdlles of Civil Procedure or lm¢rwise until such time as the
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Court may rule on a specific document or issue.

17. Persons Bound. This Order shall take effect wh entered and shall be binding

upon all counsel of record and their law firms, the parties, and persons made subject to this Order

by its terms.
IT ISSO ORDERED.

DATED: August 8, 2018

WE SO MOVE
and agree to abide by the
terms of this Order

/s/Daniel R. Seidman (with consent)
Daniel R. Seidman

Seidman Margulis et al

110 West Main St., Suite 110
Belleville, IL 62220

Telephone: (618) 235-7622
Facsimile: (618)
Emaildseidman@seidmanlaw.net
Attorneys for Plaintiffs

o Reona . Daly
Hon. Reona J. Daly
United States M agistrate Judge

WE SO MOVE
and agree to abide by the terms of this Order

/s/IThomas J. Hunter

Thomas J. Hunter

Becker, Hoerner, Thompson & Ysursa, P.C.
5111 West Main Street

Belleville, IL 62226

Telephone: (618) 235-0020

Facsimile: (618) 235-8558
Emailgph@bhtylaw.com

Attorneys for Defendants Meridian
Community Unit School District No. 101,
Spencer Byrd, Tim Turner, Dorlissa Cherry,
Melissa McCutchen-Williams, Tamara
McCutchen, Victor Baker, Lawanda Green,
Mike Hileman, Melody Spaulding and Jamie
Nichols
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ATTACHMENT A

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISRICT OF ILLINOIS

A.D., individually and as mother and next )
friend ofK.D., a minor, an&K.D., a minor, )

Plaintiffs,
VS. Casélo. 3:18-cv-162-NJR-RJD

MERIDIAN COMMUNITY UNIT

)
)
)
)
))
SCHOOL DISTRICT NO. 101, etal. )
)
)

Defendants. JURYTRIAL DEMANDED

ACKNOWLEDGMENT AND
AGREEMENT TO BE BOUND

The undersigned hereby acknoddes that he/she has redlde Protective Order dated

in the above-captioned action atatheed hereto, understands the terms

thereof, and agrees to be bound by its terms. Uridersigned submits tbe jurisdiction of the
United States District Court for the Southernstict of lllinois in matters relating to the
Protective Order and understaritiat the terms of the Protective Order obligate him/her to use
materials designated as Confidential Informatin accordance with the Order solely for the
purposes of the above-captioned action, and nadistdose any such Confidential Information to

any other person, firm or concern.



The undersigned acknowledges that violation of the Protective Order may result in

penalties for contempt of court.

Name:

Job Title:

Employer:

Business Address:

Date:

Signature



