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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

JERYME MORGAN , # R-29175,
Plaintiff

VS. CaseNo. 18¢v-430-SMY

JOHN DOE (Mailroom Supervisor),

JANE DOE (Mailroom Supervisor),

and JACQUELINE LASHBROOK

Defendants.

N e N N N (L N N

MEMORANDUM AND ORDER

YANDLE , District Judge:

Plaintiff Jeryme Morgan, currently incarcerated Btenard Correctional Center
(“Menard), has brought thigpro secivil rights action pursuant to 42 U.S.C. § 1983. Plaintiff
claims thathe John Doe/Jane Dawailroomsupervisors havimtentionallyopened his incoming
legal mail on numerous occasions. The Complaint is now before the Court for a preliminary
review pursuant to 28 U.S.C. § 1915A.

Under 81915A, the Court is required to screen prisoner complaints to filter out non
meritorious claims. See28 U.S.C. 81915A(a). The Court must dismiss any portion of the
complaint that is legally frivolous, malicious, fails to state a claim upon which rebgfbe
granted, or asks for money damages from a defendant who by law is immune from sfich reli
28 U.S.C. § 1915A(b).

An action or claim is frivolous if “it lacks an arguable basis either in law oadt’ f
Neitzke v. Williams490 U.S. 319, 325 (1989). Frivolousness is an objective standard that refers

to a claim that “no reasonable person could suppose to have any rhe&tV. Clinton209 F.3d
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1025, 1026-27 (7th Cir. 2000).

An action fails to state a claim upon which relief can be granted if it doesleaut p
“‘enough facts to state a claim to relief that is plausible on its fa8ll Atlantic Corp. v.
Twombly 550 U.S. 544, 570 (2007)The claim of entitlement to relief ust cross “the line
between possibility and plausibility.ld. at 557. Conversely, a complaint is plausible on its face
“when the plaintiff pleads factual content that allows the court to draw theneddeanference
that the defendant is liable for timeisconduct alleged.”Ashcroft v. Igbgl 556 U.S. 662, 678
(2009).

Although the Court is obligated to accept factual allegations asseaeSmith v. Peters

631 F.3d 418, 419 (7th Cir. 2011), some factual allegations may be so sketchy or implausible
that they fail to provide sufficient notice of a plaintiff's clainBrooks v. Ross578 F.3d 574,
581 (7th Cir. 2009). Additionally, Courts “should not accept as adequate abstratioresiof
the elements of a cause of action or conclusory legal statemeluds.” At the same time,
however, the factual allegations ope secomplaint are to be liberally construeSee Arnett v.
Webster 658 F.3d 742, 751 (7th Cir. 201Rpdriguez v. Plymouth Ambulance Sebr.7 F.3d
816, 821 (7th Cir. 2009).

Applying these standards, the Court finds that some of Plaintiff's claims survive
threshold review under 8§ 1915A.

The Complaint

According to the Complaint, Plaintiff was transferred to Menard in November 2014 from
Stateville Correctional Center. (Doc. 16). At the time, Plaintiff had several pending lawsuits

in this Court against Menard officialdd. In connection with those lawsuits, Plaintiff alleges



that he received legal mail from the lllinois Attorney General and from his ¢emey. He
also eceived mail from the lllinois Court of Claimgth reference to a pending case

Plaintiff allegesthat on approximately 22 occasions between November 2014 and March
20, 2017, his “legal mail” was knowingly opened outside his presence byefahBants listed.”
(Doc. 1, p. 6). He further alleges thatluring that time frame, all Defendants “knowingly
interfered” with correspondence between Plaintiff and his attorney, by openimgpmrgrhis
legal mail, some of which was losi.

After filing his Complaint, Plaintiff submitted 47 pages of Exhibits. (Doc. 3phey
include approximately 14 grievances filed between January 2015 and March 2017cln whi
Plaintiff complains about his incoming mail having been opened before he ceiteivde also
submittedcopies of approximately 20 of tlipened envejmes. These include maitidressedo
Plaintiff from attorney Barry Lewis (Doc. 3, p. The law firm ofLoevy & Loevy (Doc. 3, pp. 9-

10, 28), the Cook County Public Defender (Doc. 3, p. 22), and the John Marshall Law School
(Doc. 3, p. 47). Other incoming mail that was opened before being delivered to Plam#ff ca
from the lllinois Attorney General (Doc. 3, pp.-1%, 1819, 37-39, 43), the New York Attorney
General (Doc. 3pp. 13, 17, 35, 44and the lllinois Court of Claims (Doc. 3, pp. 41, 45).

One ofPlaintiff’'s grievances statdhatin October 2015, he sent an envelope to Attorney
General Lisa Madigan on which he clearly printed “Legal Mai(Doc. 3, pp. 287). The
envelope was returned to Plaintiff due to some error on the address, and had been opened before
he received iback

Plaintiff seeks compensatory and punitive damages. (Doc. 1, p. 7).



Merits Review Pursuant t028 U.S.C. § 1915A

Based on the altgtions of the Complaint, the Court finds it convenient to dividethe
seaction into the following counts. The parties and the Court will use these designatiall
future pleadings and orders, unless otherwise directed by a judicial offitleis d@ourt. The
designation of these counts does not constitute an opinion as to their merit. Argladthéhat
is mentioned in the Complaint but not addressed in this Order should be considered dismissed
without prejudice.

Count 1: Defendantsviolated Plaintiff's First Amendment right to access the

courts by openingorrespondence between Plaintiff and his attorneys outside his

presencge

Count 2: Defendants violated Plaintiff'&irst Amendment rights by opening

Plaintiff's incoming mail from attorneys, state officialand the courts and

discarding or losing some of the contents.

Count 1 shall be dismissed without prejudice for failure to state a claim upon whath r
may be granted. The portion of Count 2 based on the failure to diéder@ontents of some
incoming envelopes shall proceed for further review.

Dismissal ofCount 1 -Correspondence from Law Firms & Access to Courts

Plaintiff lumps together all the correspondence received from various sedargue
that hisconstitutionalrights were violated when mailroom personnel openbkdt he describes
as “legal mail”’outside his presence. However, an inmate’s right to have certain mail opened
only in his presence applies only to correspondence between the inmate and an wattiorney
either is representing him, or from whom the inmate is seeking legal represent&es
Kaufman v. McCaughtry419 F.3d 678, 686 (7th Cir. 2005)The envelope must beearly

marked as containing privileged attorrgient correspondence order toreceive the special

treatment of being opened only in the presence of the inmeaf@ent SeeWolff v. McDonnell,



418 U.S. 539, 577 (1974) GuajardoPalma v. Martinson622 F.3d 801, 804 (7th Cir. 2010).
Some of Plaintiff's incoming mhmay have been attornejient “legal mail,” but aly one of
the envelopes included as exhibits was properly marked as such.

Mail from the Attorney General of lllinois does niall into the category ofegal mail
between an inmate and his lawyer, beeah& Attorney General’s office would be representing
the defendants in Plaintiff's lawsuits, not Plaintiff. Plaintiff does not allegettie New York
Attorney General was representing him in any litigatidxs such, correspondence from these
sourcescould be opened and inspected outside Plaintiff's presence without violating his
constitutional rights.

Additionally, mail from the lllinois Court of Claims, where Plaintiff had a pending case,
does not qualify as privileged legal mail.

[W]ith minute and irrelevant exceptions all correspondence from a court to a

litigant is a public document, which prison personnel could if they want inspect in

the court’s files. It is therefore not apparent to us why it should be regarded as

privileged and how [the plaintiff] could be hurt if the defendant read these

documents before or after [the plaintiff] does.
Martin v. Brewer 830 F.2d 76, 78 (7th Cir. 198&ee also Antonelli v. Sheahai F.3d 1422,
1431 (7th Cir. 1996). Under this authority, a prisoner’s rights are not violated when official
court mail is opened outside his presen&ee Ston&l v. Fairman 785 F. Supp. 711, 7185
(N.D. 1ll. 1991) (applying the rationale &fartin to incoming mail from court clerks).

Accordingly,in addressingCount 1, the Court wiltonsider onlywhether the opening of
Plaintiff's correspondence with the attorneys who eitlegresentechim, or may have been
responding to Plaintiff's requests for representativinlated his rights

Under the First Amendment, prisoners have the right to send and receiveRoai v.

Shake 196 F.3d 778, 782 (7th Cir. 1999) eWertheless

! Plaintiff never discloses the nature of his correspondence with theseegstar law firms.
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that right does not preclude prison officials from examining mail to ensuré tha

does not contain contraband/olff v. McDonne|l 418 U.S. 539, 576, 94 S. Ct.

2963, 41 L.Ed.2d 935 (1974Rowe 196 F.3d at 782. An inmate’s legal mail,

however, is entitled to greater protections because of the potential forrenede

with his iight of access to the courtfRowe 196 F.3d at 782. Thus, when a

prison receives a letter for an inmate that is marked with an attorreays and a

warning that the letter is legal maibfficials potentially violate the inmate’s

rights if they open th letter outside of the inmate's presenSee Wol{f418 U.S.

at 577, 94 S. Ct. 296&astillo v. Cook County Mail Room Depd90 F.2d 304,

305-06 (7th Cir. 1993).
Kaufman v. McCaughtry419 F.3d 678, 6886 (7th Cir. 2005) (emphasis added$eealso
GuajardoPalma v. Martinson622 F.3d 801, 804 (7th Cir. 2010Notably, “isolated incidents
of interference with legal mail” may not state a constitutional violation withoubwisl of “a
systematic pattern or practice of interferens®g Bruscino vCarlson 654 F.Supp. 609, 618
(S.D. Ill. 1987) aff'd, 854 F.2d 162 (7th Cir. 1988)See also Bryant v. Winston50 F. Supp.
733 (E.D. Va. 1990) (the inadvertent or negligent opening of an occasional legal letter is not
actionable).

As discussed iWolff, Kaufman and Bruscing in order for privileged attorneglient
correspondence to receive the special treatment of being opened only in the ipnesiErse,
the envelope must be clearly marked by the sewdbra warning that the letter is “legadail,”
“privileged legal correspondence,” or some similar notice that draws atteatits confidential
nature. The mere fact that an envelope bears the return address of a law officefiKieot o
alert prison officials that the contents arevieiged and should be opened only in the presence of
the inmaterecipient. Not every letter from a law office necessarily represents privileged
attorneyelient communications SeeGuajardoPalmg 622 F.3dat 805-06;Kaufman 419 F.3d
at 686.

In several of his grievances, Plaintiff asserts that his incomingla@m(s) were “clearly

marked legal mail.” (Doc. 3, pp. 20, 23). However, none of the incoming envelopes from



attorneys were marked in accordance with the directivé¥dtif, Kaufman or Bruscina For
example, the letter that prompted Plaintiff to write his January 5, 2015 grieyandethe
duplicate grievance dated May 30, 2015) bore the return address of the Cook County Public
Defender, dated December 2014. (Doc. 3, p. 22¢lid not, however,jnclude any warning that

it was legal or privileged mail. The same is true of the envelopes addresdahtiéf Fom

Lewis, Loevy & Loevy, and the John Marshall Law School. In fact, 4 obthavelopesrom

lawyers or law firmavere samped at the prison mailroom with the notice:

This correspondence was not clearly marked as “LEGAL” or “PRIVILEGED”

therefore it was opened in the mailroom. Please notify sender so mail can be

marked accordingly.
(Doc. 3, pp. 7, 9-10, 47).

If an atbrney fails to mark correspondence sent to an inmate with the warning that it is
privileged or legamail, a prison offical will not be held liable foopening such correspondence
outside the inmate’s presencéhis is the situation with all of Plaintiff's incoming mail from
attorneys.

The only instance where a legal letter was opened despite the clearly pranbeiclg that
it contained “Legal Mail” was Plaintiff’'s outgoing envelope to thmois Attorney General
postmarked October 26, 2015. (Doc. 3, p. 27). He explains that the envelope contained a
document that “was the substance of a complaint that's missing.” (Doc. 3, p.B35all
appearances, this represented Plaintiff's communication with the attorneyddverse party in
one ofhis perding lawsuits. While the opening of this letter may have run afoul of prison rules,
the Court cannot discern how the opening of the envelope would have impaired Plaintifys abi
to engage in privileged communication with his own attorney, or how it would have prejudiced

his ability to pursue a lawsuitSeeGuajardoPalma v. Martinson622 F.3d 801, 806 {f Cir.



2010)(harmless=error analysis applies to opening of inmates’ communications with lawyers)

In order to maintain a claim for denial of access to the courts based on the improper
opening of, or interference with attorrelent correspondence, a plaintiff must demonstrate
some hindrance to his ability to prosecute a meritorious legal claim. mMitotional claim is
stated unless the element of prejudice is m&ee GuajardoPalma 622 F.3dat 805-06
(“whether the unjustified opening of [attorney mail] is a violation of the rightcoéss to the
courts or merely, as intimated Kkaufmanand hedl in Gardner, a potential violation .... we think
[as with claims challenging the adequacy of a prison's library or legataass program] there
must b[e] a showing of a hindrancgditing Gardner v. Howard 109 F.3d 427, 4331 (8th
Cir.1997)); Kaufman 419 F.3d at 686 (prisoner “offered no evidence that his ability to litigate
any matter” was affected by the opening of mail from attorneys).

To summarize, the openingutside Plaintiff's presencef attorney mail that was not
marked as “legal mail” o“privileged mail” did not violate the First Amendment. Further,
Plaintiff has made no showing that the opening of any mail from attorneysdceegt@rejudice
or hindrance to his ability to pursue a legal claim or defense. For tlassmse€ount 1 fails to
state a claim upon which relief may be grangediwill be dismissed without prejudice.

Count 2 —Interference with Incoming Mail

With respecto general maitommunicatios between an inmate and an outsider, a valid
First Amendmentclaim requires an allegation that there has been “a continuing pattern or
repeated occurrences” of denial or delay of mail deliv&iyamerman v. Tribble226 F.3d 568,
572 (7th Cir. 2000) (“Allegations of sporadic and skertn delays inreceiving mail are
insufficient to state a cause of action grounded upon the First Amendm(gitifig Rowe v.

Shake 196 F.3d 778, 782 (7th Cir. 199%jzemore v. Wiliford829, F.2d 608, 610 (7th Cir.



1987))). Here,Plaintiff's grievarces reflect that at leastd his incomingpieces of mailwere
not only opened, but that the contents were missing when he received the envelopes. On June
29, 2015, Plaintiff received 2 empty envelopes from the lllinois Attorney Genhdiabc. 3, |p.
16, 1819). On July 5, 2015, he received an envelope from the Attorney General of New York,
which was also empty. (Doc. 3, pp.-18). Plaintiff filed a grievance on March 17, 2016,
complaining that he received another empty envelope from the New York AttorneyalSene
February 2016, and had received other envelopes from the lllinois Attorney Gemckriflea
Court of Claims with documents missing and/or torn. (Doc. 3, p. #2May 2016, a letter to
Plaintiff from his attorney Caroline Hirst (of Log& Loevy) was opened, and Plaintiff received
the envelope with all the contents removed. (Doc. 3, pp- 8-9

Theseinsidentsmay be consideretrepeated occurrenséof the demal of Plaintiff's
right to receive his mail. See Zimmermar226 F.3d at 572.0n this basis, Plaintiff's First
Amendment claim for interference with his mailCount 2 may proceed.In the absence of any
suggestion that Plaintiff's constitutional rights were impaired by the mereingpenh the
remaining envelopes (none of which were marked as privileged or l#gallaim inCount 2
shall be limited to the instances whéne envelopésontentswere missingr damaged

Count 2 states a claim against the John Doe and Jane Doe Mailroom Supervisors, who
presumably opened the envelopes and lost or discarded the contents. However, Rdsintiff
failed to include any facts to suggebkat Warden Lashbrook personally opdrhis mail or
mishandéd the contents. The doctrine ofrespondeat superiofsupervisory liability) is not

applicable to 8 1983 actionsSanville v. McCaughtry266 F.3d 724, 740 (7th Cir. 2001)

% In this grievance, Plaintiff describes the opening of his mail as “ongetadjation.” (Doc. 3, p. 16).
Notably, he does not articulate a retaliation claim in the Complaimerefore, the Court shall not address
the merits of any potential retaliation claim.



(citations omitted). Therefore,the claim againstashbrook in her individual capacitg
dismissed on initial review

Identification of Unknown Defendants

While Plaintiff will be allowed to proceed with Countdainstthe John Doe and Jane
Doe Defendantsthesedefendantsmust be identified with particularity before service of the
Complaintcan be mael on them. Where a prisonet®mplaint states specific allegations
describing conduct of individual prison staff members sufficient to raisestitdional claim,
but the names of those defendants are not known, the prisoner should have the oppmrtunit
engage in limited discovery to ascertain the identity of those defend@otsiguez v. Plymouth
Ambulance Sery577 F.3d 816, 832 (7th Cir. 2009).

In this case, while no viable claim has bemsertecagainstWardenLashbrook in her
individual capacity, she shall remain as a Defendant in her official capacitgr@ardIWarden
only. In that capacity, sh&ill be responsible for responding to discovery airatidentifying
these unknowrefendants. Guidelines for discovery will be set by the United States Magistrate
Judge. Once the names dtiie John Doe and Jane Doe Defendanesdiscovered, Plaintiff shall
file a motion to substitute each newly identified defendant in place of the@designations in
the case caption and throughout the Complaint.

Disposition

COUNT 1 is DISMISSED without prejudice for failure to state a claim upon which
relief may be granted.

All claims againstLASHBROOK in her individual capacity are dismissed without
prejudice.

In order for COUNT 2 to proceed, the Clerk of Court shall prepare for Defendant
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LASHBROOK (Official Capacity as Warden of Menard): (1) Form 5 (Notice of a Lawsuit
and Request to Waive Service of a Summons), and (2) Form 6 (Waiver of Service of Summons)
The Clerk isDIRECTED to mail these forms, a copy of theof@plaint, and this Memorandum
and Order to Defendant’s place of empl@nhas identified by Plaintiff. If Defendant fails to
sign and return the Waiver of Service of Summons (Form 6) to the Clerk within 30 aaythe
date the forms were sent, the Clerk shall take appropriate steps to effect fermae ®n
Defendant, ath the Court will require Defendant to pay the full costs of formal servictheto
extent authorized by the Federal Rules of Civil Procedure.

If Defendant camo longer be found at the work address provided by Plaintiff, the
employer shall furnish the Glewith the Defendant’s current work address, or, if not known, the
Defendant’s lasknown address. This information shall be used only for sending the forms as
directed above or for formally effecting service. Any documentation efattdress shall be
retained only by the Clerk. Address information shall not be maintained in the couwt file
disclosed by the Clerk.

Service shall not be made on Defendai®HN DOE and JANE DOE (Mailroom
Supervisors)until such time as Plaintiff has identified them bynsain a properly filed motion
for substitution of parties. Plaintiff BDVISED that it is his responsibility to provide the Court
with the names and service addresses for these individuals.

Defendantis ORDERED to timely file an appropate responsive pleading to the
Complaint and shall not waive filing a reply pursuant to 42 U.S.C. § 1997¢e(Q).

Pursuant to Local Rule 72.1(a)(2), this action REFERRED to United States
Magistrate JudgeReona J. Dalyfor further pretrial proceedings, which shall includgkan for

discovery aimed at identifying the unknown defendants with particularity.
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Further,this entire matter shall BEFERRED to United States Magistrate JudDaly
for disposition, pursuant to Local Rule 72.2(b)(2) and 28 U.S.C. 8§ 6864d)parties consent to
such a referral.

If judgmentis rendered against Plaintiff, and the judgment includes the payment of costs
under 8§ 1915, Plaintiff will be required to pay the full amount of the costs, notwithstanding that
his application to procedd forma pauperidias been granteGee28 U.S.C. § 1915(f)(2)(A).

Finally, Plaintiff isSADVISED that he is under a continuing obligation to keep the Clerk
of Court and each opposing party informed of any change in his address; the Court will not
independently investigate his whereabouts. This shall be done in writing and nohdaté
days after a transfer or other change in address occurs. Failure to comply withdgr will
cause a delay in the transmission of court documents and may result in dismib&ahkofion
for want of prosecutionSeeFeD. R.Civ. P. 41(b).

IT IS SO ORDERED.

DATED: April 13, 2018

s/ STACI M. YANDLE
UnitedStates District Judge
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