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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

AVERY SINGLETON,
#R29723,

Plaintiff,
Case No. 18cv—-5006-NJR
VS.

MRS. SHOOK,
RYAN KLIER, and
J. BROOKHART,

N N N N N N N N N N N N

Defendants.

MEMORANDUM AND ORDER

ROSENSTENGEL, District Judge:

Plaintiff Avery Singleton, an inmate of tHiinois Department of Corrections currently
incarcerated at Vienna Correctidr@@enter, brings this action pursuant to 42 U.S.C. § 1983 for
deprivations of his constitainal rights that allegedly occudeat Robinson Correctional Center
(“Robinson”). In his ComplaintPlaintiff claims the defendants retaliated against him and
violated his due process rights by issuing himlsefadisciplinary ticket and removing him from a
culinary arts class, in violation of the First and Fourteenth Amendments to the United States
Constitution. (Doc. 1).

This case is now before the Court for a preliminary review of the Complaint pursuant to
28 U.S.C. § 1915A, which provides:

(a) Screening— The court shall review, before docketing, if feasible or, in

any event, as soon as practicable after docketing, a complaint in a civil action in

which a prisoner seeks redress from a gawemtal entity or officer or employee

of a governmental entity.

(b) Grounds for Dismissal — On review, the court shall identify
cognizable claims or dismiss the complaint, or any portion of the complaint, if the
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complaint—

(2) is frivolous, malicious, or fails to state a claim on which relief
may be granted; or

(2) seeks monetary relief from a defendant who is immune from
such relief.

An action or claim is frivolous if “it lacks an arguable basis either in law or in fact.”
Neitzke v. Williams, 490 U.S. 319, 325 (1989). Frivolousness is an objective standard that refers
to a claim that any reasonable person would find meritlesesy. Clinton, 209 F.3d 1025, 1026-
27 (7th Cir. 2000). An action fails to state aiclaipon which relief can be granted if it does not
plead “enough facts to state a claim to relief that is plausible on its Bak Atlantic Corp. v.
Twombly, 550 U.S. 544, 570 (2007). The claim of entitent to relief must cross “the line
between possibility and plausibilityld. at 557. At this juncture, éhfactual allegations of the
pro se complaint are to be liberally construesee Rodriguez v. Plymouth Ambulance Serv.,

577 F.3d 816, 821 (7th Cir. 2009).
Upon careful review of the Complaint aatly supporting exhibits, the Court finds it

appropriate to allow this case to proceed past the threshold stage.

The Complaint

In his Complaint (Doc. 1), Plaintiff makéise following allegations: around January 24,
2017, Plaintiff started in the culinary arts sdaat Robinson. (Doc. 1, p. 15). Defendant Shook
was the instructor for the cladsl. On January 25, 2017, Plaintiff sought help from Shook with
one of his assignments, and she “got upset be¢Rlaatiff] was continually coming to her desk
in the front of the class asking her questiabsut the math assignments that she did not know
the answers to.ld. Shook told Plaintiff to “just do them” in a “very hostile manndd.” After
Plaintiff saw Shook and the teacher’s aide talkamgl pointing at him, he asked the aide what

Shook had said, and he repliéllrs. Shook said that you are needy.” (Doc. 1, pp. 15-16). After



this occurred, Shook “began to single [Plaintiff] out.” (Doc. 1, p. 16).

On January 26, 2017, Plaintiff “was observitigge class as the senior students were
prepping their food for the presentation. [Heltioed that the studentdid not have the scale
calibrated to zero as instructed, se][brought it to Mrs. Shook’s attentiond. Shook replied
that she did not need Plaintiffisput, and she told him to go elsewhere because he should not be
standing by a certain dodd. “All of the other students wereastding there and Mrs. Shook did
not say to them to leave the areld” Later, while Plaintiff was observing the senior students,
Shook shouted at him that he was supposed todashing the dishes, though Plaintiff had just
finished washing themd. Shook told him to stay in the dishwashing atéa.

On January 27, 2017, Plaintiff washed the dishes while all the other students were
preparing for their final presentations observing those preparing. (Doc. 1, p. 17). Once
Plaintiff finished washing the disheShook instructed him to set up the tables.He followed
Shook to the front of the class because he thought she was going to show him how to set the
tables upld. When Shook noticed him, he told her that he did not know how to set up the tables.
Id. She told him to ask one of his classmates and to stop followingchéWVhen Plaintiff
finished setting up the tables, he went backh® dishwashing area and proceeded to dry the
dishes another inmate had washedShook noticed that Plaintiff walying the dishes and told
him that he was going to wash the dishes that evehin@laintiff then responded that he had
been washing dishes all morning and that it would not be a proldem.

Plaintiff went to DefendarKlier’s office to tell him, fo the second time, that Shook had
been singling him out in class and making him feel uncomfortable. (Doc. 1, p. 18). On January
25, 2017, Plaintiff had written a grievance regagdthe issue and had also informed Klikt.

Plaintiff assumes Klier spoke to Shook aboutritiis complaints, because Shook held Plaintiff



after class on January 29 to discuss the issue with Plaldtifthe told Plaintiff that she did not
like being threatened with grievancés.

On February 2, 2017, Plaintiff entered thesst@om in the morning to find that other
students were in the kitchen rungidishwater in the sink alreadhd. Plaintiff left the room
briefly, and when he returned, all of the students were sitting dmvi®Rlaintiff noticed that
there was no water in the sink in the dishwaglarea, and no one had done any dishes, sterilized
the tables, or signed the books for the cleanimpplees. (Doc. 1, p. 19). Riatiff then started the
dishwater, signed the supply book, filled up theket, and began to sterilize the tables while
the other students remained seatddOther students in the class approached Plaintiff that day
and told him that Shook instructed the classtoado anything pertaining to the ordinary daily
routine because she wanted to see if Plaintiff would doditPlaintiff believes this was in
retaliation for his asking mebout a math problem that she could not ansWleHe also thinks
that, since that day, Shook was looking “foryta kick [Plaintiff] out of her class.Id.

That same day, Plaintiff was preparing tateveanother grievance and prepping a witness
statement he intended to have biassmates sign about the dent. (Doc. 1, p. 20). He also had
case information of another inmate with him because he was assisting the inmate with a post-
conviction motionld. Shook found out that Plaintiff was askiother students to witness that he
was doing as instructed, and once class let out, she and Brookhart conspired to have Plaintiff
discharged from her clast&d. Brookhart “went to Mrs. Shook’s class; conspired with Mrs.
Shook; went through [Plaintiff's] papers for meason, and took [his] witness list, which [he]
was going to file with [his] grievance.” (Doc. 1, p. 21).

Brookhart then wrote a disciplinary report,tstg that Plaintiff attempted to circulate a

petition and possessed or solicited unauthorized personal informiatiorhese charges were



based on the disciplinary report offenses of: 21} - “possession or solieiion of unauthorized
personal information”; (2) 601 - “aiding and abeftimttempt, solicitationpr conspiracy”; and

(3) 309 - “petitions, postings, and business ventuldes Plaintiff does not believe he is guilty of
any of these offenses and instead believeas Brookhart wrote them up and used them to
discharge him from the culinary arts class in retaliation for his exercising his constitutional
rights.ld.

On February 3, 2017, Plaintiff sent a requestKlier explaining that he had been
discharged from Shook’s culinary arts classo¢D1, p. 22). Klier refused to take action
regarding Plaintiff's issue and instead simphformed Shook that Plaintiff had written a
grievance about herd. A few days before Plaintiff was disarged, he stopped by Klier’s office
to inform him that Shook was making him feel uncomfortaldeKlier “got very hostile with
[Plaintiff] and asked [him] to leave his officdd. Klier never responded to Plaintiff's request to
rejoin Shook’s class after he wdischarged, so Plaintiff wrot@ grievance about Klier’s failure
to respondld. When Klier found out about the grievante “retaliated against [Plaintiff] . . .
and stated, ‘offender cannot re-enroll in thdinary arts class.” (Doc. 1, pp. 22-23). Klier
decides who is allowed to enroll in all vocatal classes. (Doc. 1, p. 2B)uring the grievance
appeal process, Plaintiff waganmed that he was restrictéwm enrolling in Shook’s culinary
arts class, per Mr. Klier, but that beuld enroll in a different vocational clasd.

Plaintiff seeks monetary damages from the defendants. (Doc. 1, p. 24).

Discussion

Based on the allegations of the Complatiné Court finds it convenient to divide theo

se action into three counts. The parties and the Caull use these designations in all future

pleadings and orders, unless otherwise diredigda judicial officer of this Court. The



designation of these counts does not constitute an opinion regarding their merit.
Count1 -  Defendants Shook and Brookhart retaliated against Plaintiff for
filing grievances against Shook bgnspiring to remove him from
the culinary arts class, in violation of the First Amendment.
Count2 -  Defendants Shook and Brookhart atdd Plaintiff's due process
rights by conspiring against him to issue him a false disciplinary
ticket, in violation of the Fourteenth Amendment.
Count3—  Defendants Klier retaliated against Plaintiff for filing grievances
against him by refusing to reinstate him in the culinary arts class,
in violation of the First Amendment.
As discussed in more detail below, Caurdt and 3 will be allowed to proceed past
threshold. Any other intended claim that has beén recognized by the Court is considered
dismissed without prejudice asaimequately pleaded under theombly pleading standard.

Counts 1 and 3 — Retaliation

To establish a claim of retaliation, a plaintifhtist show that he engaged in a protected
activity, he suffered a deprivation likely to prevent future protected activities, and there was a
causal connection between the twedlton v. Huibregtse, 525 F. App’x 484, 486 (7th Cir. 2013)
(citing Watkins v. Kasper, 599 F.3d 791, 794 (7th Cir. 201®ridges v. Gilbert, 557 F.3d 541,

546 (7th Cir. 2009)). Here, Plaintiff's allegatiossggest that Shook and Brookhart retaliated
against him for filing a grievance and compiag about Shook by conspiring to issue him a
disciplinary ticket to get him removed from the culinary arts class. Removal from a vocational
program and receipt of a disciplinary ticketgimi reasonably deter protected speech. Count 1
shall therefore proceed against Brookhart ahdoR. Plaintiff's allegations also suggest that
Klier refused to reinstate him in the culinary arts class because Plaintiff filed a grievance against

him. This also is sufficient to state a claim aiKlier, so Count 3 will proceed against him.



Count 2 — Due Process

Plaintiff claims that his rights were alated when Shook and Brookhart conspired to
remove him from the culinary class, resulting in Brookhart writing him a disciplinary ticket on
various false charges.

In Hanrahan v. Lane, 747 F.2d 1137, 1140-41 (7th Cir. 1984), the Seventh Circuit held
that the filing of false disciplinary charges by a correctional officer does not state a Fourteenth
Amendment claim when the accused inmate is given a subsequent hearing on those charges in
which the inmate is afforded the procedural protections outlingeifi v. McDonnell, 418 U.S.

539 (1974). These procedural protections includg: advance written notice of the charges
against the inmate; (2) the opportunity to appgesore an impartial hearing body to contest the
charges; (3) the opportunity to call withesses and present documentary evidence in the inmate’s
defense (if prison safety allows and subject ® discretion of correctional officers); and (4) a
written statement summarizing the reasons for the discipline impt$eat 563-69;Cain v.

Lane, 857 F.2d 1139, 1145 (7th Cir. 1988).

In the Complaint, Plaintiff does not alledbat he was deprived of the protections
outlined inWolff. Furthermore, no right to due process is triggered in the first place unless a
protected liberty interest is at stake. Liberty interests created by a state are “gdinaitatiyto
freedom from restraint which . . . imposes atypical and significant hardship on the inmate in
relation to the ordinary incidents of prison lif&sandin v. Connor, 515 U.S. 472, 484 (1995).
Denying an inmate access to a vocational program does not impose an atypical and significant
hardship on that inmate in relation to ordinary prison e Barksdale v. Wall, No. 15-CV-40,

2015 WL 4162885, at *2 (E.D. Wis. July 8, 2015). Plaintiff's primary complaint is that he was

removed from the culinary arts class, which does not trigger a due process right. To the extent he



may believe he was otherwise subjected to an atypical and significant hardship as a result of the
disciplinary ticket he reeeed, he has not sufficiently alleged as much. For these reasons, Count
2 will be dismissed without prejudice.

Pending Motions

Plaintiff has filed a Motion for Recitment of Counsel (Doc. 3) which REFERRED
to United States Magistrate Judge Donald G. Wilkerson for a decision.

Plaintiff’'s Motion for Service of Process at Government Expense (DocDENED as
moot. Waivers of service of summons will be issued and served on the defendants as ordered
below. Plaintiff is advised that it is not necessary for a litigant proceedifayma pauperis to
file a motion requesting service of process lgythnited States Marshal Service or other process
server. The Clerk will issue summons and the Court will direct service for any complaint that
passes preliminary review.

Disposition

IT IS HEREBY ORDERED that COUNT 1 shall PROCEED againstSHOOK and
BROOKHART .

IT IS FURTHER ORDERED that COUNT 3 shall PROCEED againstKLIER and
COUNT 2 is DISMISSED without prejudice for failure tstate a claim upon which relief may
be granted.

IT IS FURTHER ORDERED that as toCOUNTS 1 and 3, the Clerk of Court shall
prepare forSHOOK, BROOKHART , andKLIER : (1) Form 5 (Notice of a Lawsuit and
Request to Waive Service of a Summons) andr@2in 6 (Waiver of Service of Summons). The
Clerk isDIRECTED to mail these forms, a copy of tlkmplaint, and this Memorandum and

Order to each Defendant’s place of employment as identified by Plaintiff. If a defendant fails to



sign and return the Waiver of Service of Summons (Form 6) to the Clerk within 30 days from the
date the forms were sent, the Clerk shall tgker@priate steps to effect formal service on that
defendant, and the Court will require that defendant to pay the full costs of formal service, to the
extent authorized by the FedéRules of Civil Procedure.

With respect to a defendant who no longer can be found at the work address provided by
Plaintiff, the employer shall furnish the Clerktiwithe defendant’s current work address, or, if
not known, the defendant’s last-knowaddress. This information shall be used only for sending
the forms as directed above or for formallyeeting service. Any documentation of the address
shall be retained only by the Clerk. Address information shall not be maintained in the court file
or disclosed by the Clerk.

Defendants are©ORDERED to timely file an appropri@ responsive pleading to the
Complaint and shall not waive filingraply pursuant to 42 U.S.C. § 1997e(Q).

Pursuant to Local Rule 72.1(a)(2), this actioREFERRED to United States Magistrate
JudgeDonald G. Wilkerson for further pre-trial proceedings. Further, this entire matter shall be
REFERRED to United States Magistrate Judgélkerson for disposition, pursuant to Local
Rule 72.2(b)(2) and 28 U.S.C. 8§ 636(¢)all parties consent to such a referral.

If judgment is rendered against Plaintificathe judgment includes the payment of costs
under § 1915, Plaintiff will be required to pay the full amount of the costs, regardless of whether
his application to procedd forma pauperis has been grantefiee 28 U.S.C. § 1915(f)(2)(A).

Finally, Plaintiff is ADVISED that he is under a continuing obligation to keep the
Clerk of Court and each opposing party informed of @mange in his address; the Court will not
independently investigate his whereabouts. Mhall be done in writgp and not later than

7 daysafter a transfer or other change in address occurs. Failure to comply with this order will



cause a delay in the transmission of court documents and may result in dismissal of this action
for want of prosecutiorsee FED. R. Qv. P. 41(b).
IT IS SO ORDERED.
DATED: April 26, 2018
e

NANCY J. ROSENSTENGEL
United States District Judge
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