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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

GARNELL GENERALLY:, # N-67686,

Petitioner,

)
)
)
)
VS. ) Case No. 18-cv-1998-NJR
)
JACQUELINE LASHBROOK, )

)

)

Respondent.

MEMORANDUM AND ORDER

ROSENSTENGEL, Chief Judge:

Petitioner Garnell Generally was convictedebpury in Madison County, Illinois, of murder,
which he committed as a juvenile just three weleéfore his 18th birthday. (Doc. 1-1, Doc. 12). On
April 4, 1986, the trial judge sentenced Generallfifeoin prison without the possibility of parole.
(Doc. 1-1, pp. 5-6; Doc. 12, p. 1-Beoplev. Generally, 90 N.E.3d 991, 1 7 (lll. App. 2017). Generally
argues that he is entitled to habeas corpus relief under 28 U.S.C. § 2254 because in imposing the
discretionary life sentence, the trial court diot properly consider the factors set forthMiller v.
Alabama, 567 U.S. 460 (2012), made retroactively applicable on collateral reviédhohtgomery v.
Louisiana, 136 S. Ct. 718 (2016), and the appellate courtasomably applied thosases in affirming
the denial of leave to file his most recent@ssive post-conviction petition. (Doc. 1-1, pp. 6-11).

Generally has exhatesl his state court remedies, includggyeral post-conviction challenges.
He filed this petition for writ of habeamorpus in this districtourt on October 16, 2028Doc. 1,

p. 15). This matter is now before the Court on Resignt’s motion to disiss (Doc. 12), which argues

that the petition is time-barred. Generally responded to the motion (Doc. 20).

1 The “mailbox rule” applies to a petition under Section 22bdes v. Bertrand, 171 F.3d 499 (7th Cir. 1999);
Rule 3(d) of the Rules Governing Section 2254 Cases.
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RELEVANT FACTS

In view of the issue raised in Respondent’s motion, it is not necessary to delve too deeply into
the facts underlying Generally’s conviction. Getigrand three companions robbed and beat the
victim; Generally administered the fatal blows with a car j&eople v. Generally, 525 N.E.2d 106,
112 (lll. App. 1988) (affirming convictioand sentence on direct appeal).

After the appellate court affirmed Generadlyconviction, the lllinois Supreme Court denied
his petition for leave to appeal (“PLA”) on October 6, 198&ople v. Generally, 530 N.E.2d 255
(table) (lll. 1988).

Generally sought post-conviction relief in 198@d 2001 without success. (Doc. 12, p. 2; Doc.
12-1, p. 1; Doc. 12-2; Doc. 12-Feople v. Generally, 807 N.E.2d 978 (table) (Ill. 2004eople v.
Generally, 855 N.E.2d 284 (table) (lll. App. 2003people v. Generally, 656 N.E.2d 811 (table)
(1. App. 1993).

On April 28, 2014, Generally sought leave tingra successive post-conviction petition to
challenge his discretionalife sentence pursuant Miller v. Alabama. (Doc. 12-4). The trial court
denied leave, and on October 18, 2017, the lllidgpellate Court affirmed the denial. (Doc. 12-1);
Peoplev. Generally, 90 N.E.3d 991 (lll. App. 2017) (published opinion issued on December 12, 2017).
Generally's PLA was denied on January 18, 20B&ple v. Generally, 94 N.E.3d 642 (table)
(1. 2018). This habeas petition followed.

APPLICABLE LEGAL STANDARDS

28 U.S.C. § 2244 creates a one-year limitationoggefor filing a petition for writ of habeas
corpus. Under 28 U.S.C. § 2244(d)(1), a person convictsthite court must file his federal habeas
petition within one year of the latest of:

(A) the date on which the judgment becdmal by the conclusion of direct review
or the expiration of the time for seeking such review;

(B) the date on which the impediment to filing an application created by State
action in violation of the Constitution taws of the United States is removed,
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if the applicant was prevented from filing by such State action;

(C) the date on which the constitutional right asserted was initially recognized by
the Supreme Court, if the right has been newly recognized by the Supreme
Court and made retroactively applicable to cases on collateral review; or

(D) the date on which the factual predicate of the claim or claims presented could
have been discovered through the exercise of due diligence.

The one-year statute of limitations is tolled during the pendency of a “properly-filed” state
post-conviction petition. 28 U.S.C. § 2244(d)(2). The one-g&#tute of limitations is also “subject to
equitable tolling in appropriate casellélland v. Florida, 560 U.S. 631, 645 (2010). Equitable tolling
applies only where the petitioner shows “(1) that he has been pursuing his rights diligently, and (2) that
some extraordinary circumstance stootlimway’ and prevented timely filingHolland, 560 U.S. at
649 (citingPace v. DiGuglielmo, 544 U.S. 408, 418 (2005)).

ANALYSIS

Generally’s habeas filing time frame will be determined by reference to either subparts (A) or
(C) of Section 2244(d)(1). Under 2244(d(1)(A), his judgmeintonviction became final on January
4, 1989, 90 days after the lllinois Supre@eurt denied his PLA on October 6, 1988z Anderson v.
Litscher, 281 F.3d 672, 674-75 (7th Cir. 2002) (conviction becomes final when time to file petition for
review by the United States Supreme Court expéeés if such review is not sought). As Respondent
points out, because Generally’s conviction becama forior to the April 24, 1996, enactment of the
AEDPA,? he had a one-year grace period within which to file for federal habeas relief, which extended
his filing window to April 24, 1997. (Doc. 12, pp. 3-ewell v. Hanks, 283 F.3d 827, 832 (7th Cir.
2002). Generally missed that deadline by more #ftagears, and he did not file any post-conviction
petition between April 24, 1996 and April 24, 1997 ttaild have tolled his time limit under Section

2244(d)(2). (See Doc. 12, p. 4 n.2).

2The Antiterrorism and Effective Death Penalty Act of 1996 (28 U.S.C. § &X#f).).
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Section 2244(d)(1)(C) could apply to a petition brought in the wakéilbdr v. Alabama, 567
U.S. 460 (2012)Miller held that mandatory sentences of lweéhout parole for juvenile offenders
violate the Eighth Amendment. The Supreme Courvliontgomery v. Louisiana, 136 S. Ct. 718
(2016), made théMliller rule retroactively applicable on collateral review. Respondent argues that
Miller does not apply at all to Generally’s case, because his life sentence was not mandatory, but
instead was imposed within the tréurt’s discretion. (Doc. 12, pp. 4-5).

Assuming for the sake of argument that Miéler rule is applicable heréGenerally missed
the one-year filing deadline under Section 2244(@X)L Respondent correctly observes that, because
theMiller decision was issued on June 25, 201f2daral habeas petition assertinglidler violation
must have been filed no later than June 25, 2013. (Doc. 12, ppS&Dodd v. United Sates, 545
U.S. 353, 358 (2005) (1-year limitation period under 28 U.S.C. § 2255 begins when the Supreme Court
initially recognized the new constitutional right,trem the date the right was declared retroactive);
Johnson v. Robert, 431 F.3d 992, 992-93 (7th Cir. 2005) (applyi»add rule to “materially identical”
language in 8§ 2244(d)(1)(C)). Generally did not file amyplication for relief (state or federal) until
well after the June 25, 2013, deadline expired.

Generally explains that his habeas petitionreety because he filed his state post-conviction
petition two months after the lllinoSupreme Court (on March 20, 2014) declareBeaple v. Davis,
6 N.E.3d 709 (lll. 2014), thavliller v. Alabama would be applied retroactively. (Doc. 1, p. 13). He
then filed the instant petition within one yeatlod January 18, 2018, denial of his PLA by the lllinois
Supreme Court. Unfortunately for him, howevas, 2014 state post-conviction petition did not serve
to toll the limitations period purportedly re-startedMiler, which had already expired on June 25,
2013. Once the one-year time limit for seeking habelgsf has expired, a later-filed collateral attack

cannot “toll” the intervening lapse of time tdaaV for another chance to file a habeas petitbe.

8 Because this action will be dismissed as untimely, the Court will not reach the issue of Whikéhaevould
afford Generally any relief.



Jesus v. Acevedo, 567 F.3d 941, 943 (7th Cir. 2009) (“a state proceeding that does not begin until the
federal year has expired is irrelevant”).

The only issue remaining is whether Generallgngitled to equitable tolling to excuse the
lapse of time from his June 25, 2013, filing deadline (followhfigjer) to the date he brought this
action on October 16, 2018. Equitable tolling is “atrardinary remedy that is ‘rarely granted.”
Obriecht v. Foster, 727 F.3d 744, 748 (7th Cir. 2013) (quot&gims v. Acevedo, 595 F.3d 774, 781
(7th Cir. 2010)). In order for equitablelling to apply, a habeas petitioner must demonstrate diligent
pursuit of his rights, and identify some extraordineircumstance that prevented him from timely
filing his petition.Holland v. Florida, 560 U.S. 631, 649 (2010). The habeas petitioner has the burden
to establish botbf these factorsTucker v. Kingston, 538 F.3d 732, 734 (7th Cir. 2008).

Generally was diligent in pursuing his right to relief in state court, following the lllinois
Supreme Court'®avisdecision in 2014 (which he erroneously believed to be the trigger for his right
to seek relief undekiiller). He then filed this petition approximately nine months after the lllinois
Supreme Court refused to take up his appeal ftbhendenial of his successive post-conviction
application. It is apparent from the petition, howetleat he misapprehended the applicable time limits
for seeking federal habeas relief, and consetyuéet did not pursue this avenue with diligence.
(Doc. 1, p. 13).

Generally’s response to the motion to disn{®oc. 20) does not sérth any basis for
equitable tolling to apply. He argues that gtate court “incorrectly found | could not meet the
prejudice portion of the cause and prejudice tést'bringing a successive post-conviction petition.
(Doc. 20). But the “cause and prejudice test” gtmeshe merits of the appellate court’s decision
affirming the dismissal of the successive state post-conviction petition—it has nothing to do with
whether Generally is entitled to equitable tollingloé deadline to seek federal habeas relief.

Generally’s misunderstaing of the applicable habeas deadlines is the type of “garden variety”

hindrance that does not suffice to justify equitable toll@griecht v. Foster, 727 F.3d 744, 749 (7th
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Cir. 2013); Taylor v. Michael, 724 F.3d 806, 811 (7th Cir. 2013) (“Lack of familiarity with the
law . . . is not a circumstance that justifies equitable talljngsriffith v. Rednour, 614 F.3d 328, 331
(7th Cir. 2010) (negligence and mistake in calculating filing deadline do not constitute extraordinary
circumstances).

Finally, the record indicates that at the timehi trial, Generally may have suffered from a
personality disorder. (Doc. 1-1, p. People v. Generally, 90 N.E.3d 991, § 12 (lll. App. 2017). He
also tested lower than average on an IQ test (79), but his verbal skills were average odidabove.
Generally stated in his motion for recruitment of cair(glenied in Doc. 13), that he has a “low 1Q
and no legal training” and attended “some hagiool” without graduating(Doc. 3, p. 2). Mental
incompetence or illness main some cases, provide grounds for equitable tolleg. Davis v.
Humphreys, 7547 F.3d 497 498-99, (7th Cir. 201@priecht, 727 F.3d at 750-51 (“[M]ental illness
tolls a statute of limitations only if the illnessfact prevents the sufferer from managing his affairs
and thus from understanding his legal rightsl acting upon them.”) (internal citation omitted).
Generally does not, howevarresent any argument to suppaguigable tolling on the basis of his
mental or intellectual condition in his response ®rttotion to dismiss. Nothing in the record indicates
that he suffered from any impairment during {heriod relevant to his habeas filing period (2012-
2018).

Generally has not deonstrated that he faced extraoatincircumstances preventing him from
seeking federal habeas relief in a timely fashionidHgot entitled to equitable tolling. Accordingly,
the motion to dismiss shall be granted, and dlison shall be disissed with prejudice.

CERTIFICATE OF APPEALABILITY

Pursuant to Rule 11 of the Rules Governingtida 2254 Cases, this Court must “issue or deny
a certificate of appealability when it enters a fioaler adverse to the applicant.” A certificate should
be issued only where the petitioner “has made atauotisl showing of the denial of a constitutional

right.” 28 U.S.C. § 2253(c)(2).



In order for a certificate of appealability tsi®, a petitioner must show that “reasonable
jurists” would find this Court’sassessment of the constitutional claims debatable or wrSeg3ack
v. McDanidl, 529 U.S. 473, 484 (200Buck v. Davis, 137 S. Ct. 759, 773 (2017). Where a petition is
dismissed on procedurataunds without reaching the underlyingnstitutional issue, the petitioner
must show both that reasonablegtsiwould “find it debatable whethine petition states a valid claim
of the denial of a constitutional right and thatigts of reason would find it debatable whether the
district court was correct in its procedural rulin§ack, 529 U.S. at 484

Here, no reasonable jurist would find debatable whether this Court’s ruling on the
untimeliness of the habeas petition is correstcordingly, the Court denies a certificate of
appealability.

Generally may reapply for a certificate of appedilgtto the United States Court of Appeals,
Seventh CircuitSee FED. R. Apr. P. 22(b); 28 U.S.C. § 2253(c)(1).

DisPOSITION

Respondent’s motion to dismiss the habeagu petition as time-barred (Doc. 12) is
GRANTED. This action iDISM1SSED with prejudice. The Clerk of Court iDIRECTED to close
this case and enter judgment accordingly.

If Generally wishes to appeal the dismissatho$ action, his notice of appeal must be filed
with this Court within 30 days of the entry of judgmer#tDR. App. P. 4(a)(1(A). A motion for leave
to appealn forma pauperis (“IFP”) must set forth the issues Garally plans to present on appezge
FED. R. APP. P. 24(a)(1)(C). If Generally doebioose to appeal and is alled to proceed IFP, he will
be liable for a portion of the $505.00 appellate filing fee (the amount to be determined based on his
prison trust fund account records the past six months) irrespective of the outcome of the appeal.
SeeFED. R. APP. P. 3(e); 28 U.S.C. § 1915(e)(Ammonsv. Gerlinger, 547 F.3d 724, 725-26 (7th Cir.
2008);Joan v. Lesza, 181 F.3d 857, 858-59 (7th Cir. 19989)cien v. Jockisch, 133 F.3d 464, 467

(7th Cir. 1998). A proper and timely motion filed punsuto Federal Rule of Civil Procedure 59(e)
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may toll the 30-day appeal deadlin&eDFR. App. P. 4(a)(4). A Rule 59(e) moin must be filed no
more than twenty-eight (28) days after the entrthefjudgment, and this 28-day deadline cannot be
extended. Other motions, including a Rule 60 motwirelief from a final judgment, do not toll the
deadline for an appeal.
IT 1SSO ORDERED.
DATED: July 24, 2019 ﬂ
wppllocity/

NANCY J. ROSENSTENGEL
Chief U.S. District Judge




