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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

JOSE LUERA,
Plaintiff,
V. Case No. 18-cv-2071-RJID
JAMESC. POWELL, LARRY D.HALE,

CHRISTOPHER N. BRADLEY, and
JACQUELINE LASHBROOK,

N N N N N N N N N

Defendants.
ORDER

DALY, Magistrate Judge:

This matter is before the Court on Plaintiff's Motion for Extension of Time to Fig Po
Judgment Pleadings and/or to Reopen the Time to File Notice of Appeal (Doc. feh)d&rds
filed a Response (Doc. 49}laintiff thenfiled a Motion for Ruling Instanter on his Motion for
Extension of Time (Doc. 43nd a Motion for Clarification and Ruling on Doc. 44 (Doc. 23).
explained further, Plaintiff's Motionare DENIED.

Background

Plaintiff Jose Luera, an inmate in the custody of the lllimxepartment of Corrections
filed this actionpro se pursuant to 42 U.S.C. 81983. Plaintiffs Complaint was filed on November
13, 2018 andhllegedthat his constitutional rights were violated while he was incarcerated at
Menard Correctional Center in October 2011. Defendants were served and on March 26, 2019,
filed a Motion to Dismiss for Failure to State a Claim, contending that Plaintiffilaere
barred by the statute of limitations. The Court assigned counsel to represetiff BfaiOctober

28, 2019. All parties consented to having a Magistrate Judge conduct any and all proceedings in
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this matterPlaintiff filed a Response to Defendants’ Motion to Dismiss on February 3, 2020. The
Court entered an order granting Defendants’ Motion to Dismiss on February 4, 2020, finting tha
Plaintiff's claims were barred by the statute of limitations.

On May 14, 2020Plaintiff filed a Motion for Extensionof Time to File Posfudgment
Pleadings and/or to Reopen the Time to File Notice of Appeal (“Motion for Extensiamef).
He claimsthat he did not learn about tB®urt’'s February 3, 2020 Ordédismissing his case until
May 11, 2020wvhen he received latter from his attorneydlaintiff asks the Court to grant him
the following extensions to file pleadings related to the dismissal of higtaael4day extension
to file an objection to the Order pursuant to Federal Rule of Civil Procedure & (b)28day
extension to file a Motion to Alter Judgment pursuant to Federal Rule of Civil Proceduren9(e
a Motion for Relief from a Judgment or Order pursuant to Federal Rule of Civil Precgdur
Plaintiff further moves the Court to reopen the time for him to appeal pursuaedéoal Rule of
Appellate Procedure 4(a)(6).

At the time Plaintiff filed theviotion for Extensiorof Time (May 14, 2020), his attorneys
had not yet withdrawn from the case. With his Motion for Extension of Tiiantiff submitted
to the Court théetter he received from his attorneysMay 11, 2020n which they informed him
that his case had been dismissed and also informed simed[your case has been dismissed, this
concludes our relationshig.’SDIL Local Rule 83.10 provides that “each assigned counsel shall
represent the party in the action from the date the party enters an appearafinalyntdgment
or the action is otherwise concluded in the district court.”

Defendants filed a Response to Plaintiff's MotionExtension of Time on May 27, 2020.

! In that same letter, Plaintiff's attorneys also note that theyiéign Plaintiff in February and that the letter Plaintiff
received on May 11, 2020 simply restated the contents of their letter writtebrinafy.
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On July 6, 2020, the Court ordered Plaintiff's counsel to either fl&éotion to Withdraw as
Plaintiff's attorneys, or to file a Notice informing the Court of their intent to noltrepresenting
Plaintiff. Counselfiled a Motion to Withdraw, which the Court granted. The Court also sent
directly to Plaintiff a copy of Defendants’ Response to the Motion for Extensiohime, as
Defendants noted in their Response they did not send a copy of it directly to Plaintiff pursuant t
Federal Rule of Civil Procedure 5(b)(1) (prohibiting counsel from serving pleadings updg a par
while he is still represented by counsén July 7, 2020, Plaintiff filed a Motion for Ruling
Instanter on his Motion for Extensio@n July 23, R20, Plaintiff filed a Motion for Clarification

and for Ruling on Doc. 44 (which is Plaintiff’'s Motion for Extension).

Motion for Extension of Time to File Post-Judgment Pleadings and/or to Reopen the Time
to File Notice of Appeal

All arguments in PlaintiffsMotion for Extension of Timare premisean hisassertio
that he did not receive notice of thebruary 42020 Order until May 11, 2020. Therefore, Plaintiff
concludes, he should be allowed various extensions to objece tOrter, file posjudgment
pleadings, and/or appedPlaintiff has made this argumerteforein this districtand as was
previouslyexplained to Plaintiff, “the noticéo Plaintiff’'s coursel of the entry of judgment is
imputed to Plaintiff.”Luera v. Lyerla, et al., Case No. d5-cv-350, 2019 WL 4750569, *5 (S.D.
lll. Sept. 19, 2019Xiting Pioneer Inv. Servs. Co. v. Brunswick Assocs. Ltr. Partnership, 507 U.S.
380, 397 (1993) (“[E]ach party is deemed bound by the acts of his laggat and is considete
to have notice of all facts, notice of which can be charged upon the attoRResg)liz v. Dretke,
452 F.3d 356, 362 (5th Cir. 2006) (holding notice to counsel of judgment constituted notice to
petitioner and affirming denial of petitioner’'s Rule 4(a)(6) motion to reopen tnappeal)On

February 4, 2020, Plaintiff's counsel received notice of the Court’s Order dismisaingfis
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claimswith prejudice after finding that they were barred by the statute of limitationsndtieg
is imputed to Platiff, and therefore the deadlines for any ppstgment pleadings or appeals
started running on February 4, 2020.

Plaintiff cites Federal Rule of Civil Procedure 72émd asks the Court to allow him 14
days to file an objection to the CourEgbruary4, 20200rder.Rule 72(b)allows parties to file
objections aftema magistrate judge makes a recommenddtiaa district judgeon a dispositive
motion See FED. R.Civ. P. 72(b)(1). The parties consented to full resolution of this matter by the
undersigned. The Court’s February 4, 2020 Order was therefore not a recommendation but a final
judgment that is appealed in the same process as any other district court judgment. 28 U.S.C
8636c)(1); FED. R.Civ. P.73(c).Consequently, Rule 72(b) does not apply to the February 4, 2020
order.

Plaintiff also moves the Court to allow hiri8 days to file a pogudgment pleading
pursuant to Federal Rule of Civil Procedure 59(e) or Federal RGlwibProcedure 60The time
for filing a motion pursuant to Rule 59(e) cannot be extended. Fed. RP &{b)(2). Motions
brought pursuant to Rule 60(b) are not necessarily limited to 28 days, but must be “made within a
reasonable time” after the dleanged order was entergdule 60(b)(1), (2) and (3) motions must
be brought within a year after the entry of judgmeénb. R.Civ. P.60(c)(1).Consequently, while
the Court cannot extend the time to allow Plaintiff to file a Rule 59(e) motion, Hlaititife for
filing a Rule 60(b) motion has not necessarily lap@adugh any such motion would have to
establish it was filed within a reasonable tinfpintiff has not provided any explanation fdry
there is good cauder the Court, at this juncture, to grant Plaintiff a specific extension of 28 days
to file a motion pursuant to Rule 6Q([ herefore, Plaintiff's reque$br the 28day extensionms

denied.
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Finally, Plaintiff moves the Court to reopen the time for him to appeal pursuant to Rule
4(a)6), which allows the Court to reopen the time to file a notice of appeal foroal pérl4 days
where the followinghreeconditions are satisfied:

(A) the court finds that the moving party did not receive notice under Federal Rule
of Civil Procedure 77(dpf the entry of the judgment or order sought to be
appealed within 21 days after entry;

(B) the motion is filed within 180 days after the judgment or order is entered or
within 14 days after the moving party receives notice under Federal Rule of Civil

Procedire 77(d) of the entry, whichever is earlier; and

(C)the court finds that no party would be prejudiced.

FED. R.APP. P. 4(a)(6).

Plaintiff argues that he did not receive notice of the Court’s February 4, 2020 order until
May 11, 2020 and since he filékde Motion for Extension of Timwithin 14 days of May 11,
2020, the Court should reopen the time for him to appeal. Of coursardhiment fails because
as explained above, Plaintiff's attorneys received notice of the Ordeglwoary4, 2020, and that
notice is imputed to Plaintiff. Because Plaintiff cannot establish that Rule W£9){$ satisfied,

it is unnecessary for the Court to analyze the other two conditions.

At the conclusion of his Motion for Extension of Tiptelaintiff references the Court’'s

Administrative Orders related to th@@d-19outbreakwhich granted certain deadline extensions
This Court’s first Adminigrative Order related to COVH29 was issued on March 21, 2020e
Orders specifically statethat they didhot extend any deadlines imposed by Rule 59(e) or 60(b),

nor did they extend the time to fileNotice of Appeal? Moreover, since judgment in thissea

2 The Administrative Orders did, hower, inform litigants that if they filed timely Motion for Extension of Time to
File a Notice of Appedi.e., within 30 days of when the order/judgment to be appealed is entged)cause existed
for the Court to grant the motion because of the COWbutbreak.
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was entered on February 4, 2020, Plaintiff's deadline to fildotion to Alter or Amend the
Judgment pursuant to Rule 59¢egs March 3, 202(His deadline to file a Notice of Appeal was
March 5, 2020 more than two weeks before the Court entered itee Administrative Order
related to the COVIEL9 outbreakThe Court's COVID19 Administrative Orders therefore had
no affect on Plaintiff's deadlines to appeal or file a Rule 59 motion.

Motion for Ruling Instanter on the Motion for Extension of Time and Motion for
Clarification and for Ruling on Motion for Extension of Time

Plaintiff claims repeatedly in these motions that because the Court had notgetrhis
Motion for Extension of Time, he was in danger of losargl/or losthis ability tofile post
judgment motions. These claims are unfounded. The Court did not cause Plaintiff to miss any
deadline to appeal or file a pgadgment motionTo recap Plaintiff's deadline to file a Motion
to Alter or Amend the Judgment pursuant to Rule 59(e) expired on March 5, 2020 (more than two
months before Plaintiff filed his Motion for Extension of Time). The deadline tdriille 59(e)
motions cannot be extended for any reas@m. R. Civ. P. 6(b)(2). The deadline for Plaintiff to
file a Rule 60(b) pstjudgmentmotionhas not passed, though Plaintiff will have to establish why
the length of timeghat it takeshim to file such a motion is reasonabkeD. R. Civ. P. 60(c).
Plaintiff was never going to be able to file an objection to this Court’s ruling pursuanig¢o R
72(b), because he and the other parties consented to the undersigned entering a final jndgme
this caseSee 28 U.S.C. 8636(c)(1). The Court cannot reopen the time for Plaintiff to appeal
because Plaintiff, through his attorneys, received notice of the Court’s Ordesgimyis case
on February 4, 202086. R.Civ. P.4(a)(6).

In any event, Plaintiff now has a ruling on his Motion for Extension of Time to File Post

Judgment Pleadings and/or Reopen the Time to File a Notice of Appeal. Consequentiif,SPlaint
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Motions for a Ruling Instanter and Motion for Ruling on Doc. 44 are moot. The Court
acknowledgeshat Plaintiff made several due process arguments in these motions. Finsiff Pla
claims that because counsel for Deferidatid not send him their Response to his Motion for
Extension of Time, he did not have the opportunity to file a Reply to it. As explained above,
counsel for Defendants did not send him their Response because Plaintiff wapretsiénted by
counsel. The Court, however, did send Plaintiff a copy of the Respldiree. weeks passed from
the time the Court sent Plaintiff a copy of Defendants’ Response and the date dhisGmder is
entered. During that tim&laintiff did not attempt to file any sort Motion for Leave to File a
Reply.

Instead Plaintiff filed two motions asking the Court to rule on his Motion immediately. In
his second motiondoc. 50), Plaintiff sets forth an argument in Reply to Plaintiff's Response to
his Motion for Extension of Time. Pursuant to Local Rule 7.1(g), Reply argumentsfaxechsl
and should only be filed under exceptional circumstances. Plaintiff’'s Reply argumexihedni
Doc. 50 desnot point to any exceptional circumstances. Plaintiff merely refers the (G&IL
Case No. 1&v-350, Doc 263, page llwhich is where Magistrate Judge Beatty explained to
Plaintiff in September 2018hat notice to Plaintiff’'s attorneys is imputed to Plainfffhis point
does not advance Plaintiff’'s argument in his Motion for Extension of Time.

Plaintiff also argued that he was not given the opportunity to respond to his counsel’s
Motion to Withdraw from this case. This argument is well-taken and directlycontradicts
Plaintiff's position that he wanted the Court to rule on his Motion for Extension oé Tim
immediately The Court refers Plaintiff to Local Rule 83.10, which allows recruited couasel
withdraw once a final judgment is entered. Plaintiff’s @i#y informedPlaintiff in May that the

final judgment entered in this case concluded their relationBramtiff then filed his Motion for
Page7 of 8



Case 3:18-cv-02071-RJD Document 51 Filed 07/31/20 Page 8 of 8 Page ID #172

Extension of Timepro se. In the Order assigning counsel to Plaintiff (Doc. 26), the Court had
advised Plaintiffthat he could not file any motiopso se while he was represented by counsel.
Conclusion

For the reasons set forth aboRégintiff's Motion for Extension of Time to File Pest
Judgment Pleadings and/or to Reopen the Time to File Notice of Appeal (DaxDENIED.
Plaintiff's Motion for Ruling Instanter on the Motion for Extension of Time (Doc. 49) is
DENIED ASMOQOT. Plaintiff's Motion for Clarification and Ruling on Doc. 44 (Doc. 50) is
DENIED ASMOOT.
IT 1SSO ORDERED.

DATED: July 31, 2020

od Resaa 1. Daly
Hon. Reona J. Daly
United States Magistrate Judge

Page8 of 8



