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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

MANITH VILAYHONG, #M 17024, )

Plaintiff, ;
VS. ; Case No. 19-cv-00748-SM Y
BENERIO SANTOSet al., ;

Defendants. ;

MEMORANDUM AND ORDER

YANDLE, District Judge:

This mattens before the Court foconsideration oPlaintiff Manith Vilayhondgs Motion
for Temporary Restraining OrdéfTRO Motion”) filed October 24, 2019 (Doc. 55). Pursuant
to this Court’s Order Granting Preliminary Injunctje@nteredon September 3, 201®oc. 38)
Plaintiff was referred t®r. Joos, an ear, nose, and thrgacialistfor evaluation and treatment
of an unresolved ilateral ear infection. Dr. Joos recommendeicourse of treatmerandre-
evaluation“in a couple of weeks...if symptoms of pain and drainage persigDoc. B-3).
Plaintiff now seekdurther treatmentrom Dr. Joosfor ongoingsymptoms ofain anddrainage.
(Id.). He also seeks reassignment to a differmestitutional medical provider until these issues are
resolved (Id.).

The CourtconstruedPlaintiffs TRO Motion as a Motion for a TRO and/or Preliminary
Injunction ancbrdered Defendants tespondy November 1, 2019. (Doc. 56). Defendant Santos
filed a Responsen October 30, 2019Doc. 58), and Plaintiff filed Re@sSupplements on

November 1, 2019 and November 5, 2QD8cs.59 and 61).
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For thefollowing reasonsset forth hereinPlaintiff’'s Motion for Temporary Restraining
Order (Doc. 55) iSlSRANTED in part; Plaintiff's requestfor follow-up carewith Dr. Joosis
granted, and his requdst assignment to a different institutional medical providetesied.

Background

Plaintiff is an inmateat Centralia Correctional Center (“Centralia’He suffers fron
chronic bilateral ear infections(Doc. 14). Antibiotic treatment caused him to develop thrush.
(Id.). Centralia’s physiciafDr. Santos)and health care unit administrat@gNurse Nalewajkp
allegedly delayed or denied him proper medical care for these conditftthsat p. 12). At
screening, the Court allowed him to proceed witlingle Eighth Amendment claim against both
individuals (Count 1). (Doc. 15).

Plaintiff filed several motionfor preliminary injunctve reliefrequiringthe defendants to
sendhim to an ENT for further evaluation and treatmaindngoing infection, drainage, and pain
(See Docs. 10, 12, 34).This Court granted his motions in an Order dated September 3, 2019, as
follows:

Pursuant to Federal Rules of Civil Procedure 65(a) and (d), Defendants are

HEREBY ORDERED to schedule an appointment on Plaintiff's behalf with an

ear, nose, and throat specialist (“ENT”) for evaluation (and treatment if so

recommendeddf his bilateral ear infections, thrush, and related symptoms; said

appointment to take place withid days of the date of this Order.

DEFENDANTS ARE FURTHER ORDERED to file a written notice advising

the Court the date and time of Plaintiff's appointment with an ENT on or before

September 17, 2019; Defendaskalladvisethe Court in the event of any change

in the appointment date or time, indicating all steps taken to reschedule the

appointment (with the same or alternative provider) and all steps takensure

compliance with this Order.

DEFENDANTS ARE FURTHER ORDERED to file a written notice advising

the Court . . what, if any, diagnosis and treatment plan was recommended for

Plaintiff and all steps taken to implement the plan for treatment of his chronic ear

infections, thrush, and related symptoms within fourteen (14) days after Plgintiff’
appointment with an EN



(Doc. 38, pp. 31). Defendants schedulddlaintiff's appointment with an ENT specialifir
September 30, 20Ehd took steps to carry out the treatment.pRiaintiff nevertheless maintains
that he is being denied adequate medical treatment.

In his TRO Motion(Doc. 55)and Supplemes{Docs. 59and 63, Plaintiff assertshatDr.
Joos debrided both ears on September 30, 20#l9recommended a folleup appointment if
symptoms of pain and drainage persistédoc. 55,p. 4). He alleges that during a visit wir.
Santoson October 17, 201%e complained ofongoingpain and drainagend that Dr. Santos
probed hisars with a @ip and extracted blood and a “whitigkllowish flaky discharge.” I{.
at pp. 4, #8). When Plaintiffrequested a followap appointmentvith Dr. Joosto addressis
ongoing symptors, Dr. Santos denied his request assdured Plaintiff that hest hadexcessive
ear waxand nothing more.Id.).

On October 20, 201 ®laintiff filed an emergency grievancemplaining of ongoing pain
and discharge from his eaaad requesting follow-uptreatment with Dr. Joos(ld. atpp. 7-8).
TheWardenagreed that the grievanpeesente@n emergency arfdrwardedit to thehealth care
unitfor reMew. (Id. at pp. 56). Howeverthegrievance was denidrhsed on Dr. Santos’ treatment
of Plaintiff anda documented recommendation for follays care with the ENT in-8 weeks if
symptoms persisted(d. at p. 5).

At an appointment with Dr. Santos on October 24, 2019, Plaintiff again complained of
pain (Id. atp. 3). Dr. Santos examined Plaintiff's ears and told him they lookledri” (Id.).
When Plaintiff requestednother appointment with Dr. Jodke requeséllegedly prompted Dr.
Santos to becomangry, ball his fists, and throw things across the rooftd.). Plaintiff filed

another grievance on October 24, 2019 that was also denied. (Doc. 64)pp. 3-



Plaintiff claims hecontinues to have pain and drainage in his ears but is dengdaccess
to necessary follovup care with the specialjddr. Joos (Doc. 55, p. 2He seeks injunctive relief
in the form of an order directing Defendants to arrange for a fallpwisit with Dr. Joos and
treatment with a different institutional provideiDocs. 55 and 6)1

DefendantSantosargues that Plaintiff cannot satisfy the requirem@atebtaininga TRO
because helid not respond to Plaintif complaints with deliberate indifference; yhenerely
disagreeaboutDr. Joos’ diagnosis and treatment plédoc. 58, pp. 24). He claims thatollowing
Plaintiff's visit with Dr. Joos on September 30, 20h@ examined Plaintifs ears saw no sigs
of infection,removedexcessvax, and ordered medicine to treat his nasal congestion and pain.
(Id. at p. 4). Dr. Santaalsoclaims thatDr. Joos recmmendeda follow-up appointmenin 6-8
weeksto address persistent sympt®of pain and drainage, ari®laintiff filed his TRO Motim
before ths time period expired.Id.). He asserts thato follow-up appointmenis necessaryand
he can provide any additional care that Plaintiff neets.af pp. 67).

Discussion

As previously notedthe Court construes Plaintiff's request as a motion for a TRO and/or
a preliminary injunction To obtain either form of injunctive relief, Plaintiff must demonstrate that
(1) his underlying case has some likelihood of success on the merits; (2) notademedy at
law exids; and (3) he will suffer irreparable harm without the religlierritte v. Kessel, 561 F.
App’x 546, 548 (7th Cir. 2014) (citing/oods v. Buss, 496 F.3d 620, 622 (7th Cir. 2007)). If those
elements are establisheatie Court mustthenbalance the harm to each party and to the public
interest from granting or denying the injunctidil. (citations omitted).

The abovereferencedactors weigh in favor ofranting preliminary injunctiveelief to

Plaintiff in the form of followup carewith Dr. Joos. This Court has previously concluded that



Plaintiff has established “better than negligible” chance of succeeding on the merits of his
claim(s). (Doc. 38) (citinyalencia v. City of Springfield, Ill., 883 F.3d 959, 966 (7th Cir. 2018)
(citation omitted)). Moreover, the allegations and medical records suggest an ongoing violation
of Plaintiff's constitutional rights(Docs. 55, 58and 6). Defendant Santamet with Plaintiff a
two occasions following his visit with Dr. Joos atrdatedPlaintiff's persistenttomplaints of
significantpain (rated & or 8 out of 10) and drainage (including blood and “wi&bdowish”
discharge) the same walyy probing his ears with-@ps and ordering more ibuprofefDoc. 58
2, pp. 58). Neithercourse of treatmentsolved the symptomsThese facts do not support Dr.
Santos’ characterization of the events as a “rde@greemeritin the proper course of treatment.
Shipes v. DeTdlla, 95 F.3d 586 (7th Cir. 2@) (citations omitted) (mere disagreement with the
course of treatment does not state a claim of deliberate indifference).

In his treatment plan dated September 30, 2019, Dr. Joos explicitly recommended

reevaluationn two weeks if Plaintiff continued to experience symptoms of drainage and pain:

Aszessment srd plan.

1. Improwing bilateral olilis externa. Afler debrding all of the Ihick wax in the sar canalgs, the sxtarnal audilony
canal skin aclually icoke to be infaifdy goed condilion with mininnal inflammation, Wea will go ahead and provide
Lolnmin drops recommendalion to Be veed twice a day lor 2 weeks, [ the patiend still has ongoing ofarhea or
claigia he could be reevaluated in the couple of weeks il his fagilily prelers,

2. Eustachian tube dyefunclion. | would recommend fiulicascne and possible Claritin gn a daily basis to optimize
rhinitis leading lo improve auslachien tube funchon, Ihe patient can akso Valsaka io nprove clearance any time
Ha vioices agresmand ard underztanding 1o these recommendainng

(Doc. 582, p. 14). Dr. Santosinsistence that Joos recommendeillow-up appointment in-6

8 weeks when his records clearly show his recommendduabriPlaintiff follow-up with him “in

a couple of weeks” if his symptoms persist is significant and troubling to the Qaré than a
month has passed since Plaintiff met with Dr. Joos, and his pain and drainage are unrekelved. T
balance of equities tips in Plaintiff's favofSee Hoban v. Wexford Health Sources, Inc., 731 F.

App’x 530, 531-32 (7th Cir. 2018).



Plaintiff is certainly at risk for suffering irreparable harm fromangoing and painful
infection and has no adequate remedy at lAthough the Court gives substantial weighatty
impact a TRO or preliminary injunction may have on the public interest, particlagly it comes
to the administration of prisor@d interference with prison physician’s medical judgment, the
facts presentedieigh in favor of ganting Plaintiff's request for further evaluation and treatment
with Dr. Joos.

Plaintiff's request for further evaluation with Dr. Jamsmports with the Prison Litigation
Reform Act’s requirement that injunctive relief be “narrowly drawn” andéed nofurther than
necessary to correct the harm.” 18 U.S.C. 8§ 3626{&.request for reassignment to a different
institutional provider does notAccordingly, the Court issues the following SECOND
PRELIMINARY INJUNCTION:

Pursuant toFederalRules of Civil Procedurés5(a) and (d), Defendantse HEREBY
ORDERED to schedule an appointmefot Plaintiff with Dr. Joodor further evaluation and
treatment, if sorecommended, of hisunresolvedilateral ear infectiongain, and drainagsaid
appointment to take place Wwih 21 days of the date of this Order sooner if the ENT specialist’s
schedule permits.

DEFENDANTS ARE FURTHER ORDERED to file a written notice on or before
November 21, 2019, advising the Caine¢ date and timef Plaintiff’'s appointmentith Dr. Joos;
Defendants shakdvisethe Court in the event of any change in the appointment date or time,
indicating all steps taken to reschedule the appoint(méitit the same or alternative provigland
all steps taken to ensure compliance with this Order.

DEFENDANTS ARE FURTHER ORDERED to file a written notice (attaching all

relevant medical records and documentatiovi)hin fourteen (14) days after Plaintiff's



appointment with Dr. Jooadvisingthe Court of Dr. Joosliagnosisand recommended treatment
plan for Plaintiff and all stepstakento implement the plan for treatment of his chronic ear
infections, thrush, and related symptoms.

IT 1SSO ORDERED.

DATED: 11/7/2019 s/ Staci M. Yandle
United States District Judge
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