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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
FORT WAYNE DIVISION

STEVE IMBODY. )
Plaintiff, ;
V. ; CASE NO. 1:08-CVv-0218
C & R PLATING CORP. ))
Defendant. : )

MEMORANDUM OF DECISION AND ORDER

Before the Court is Defendant, C & R #tg Corporation’s (“C & R”) “Motion to
Dismiss Plaintiff's Amended Complaint underlRd2(b)(6) for Failure to State a Claim...”
filed on March 3, 2009. Plaintiff responded on April 28, 20 to which C & R replied on May
19, 2009. Embedded in C & R’s reply of May 19, 2009 was a “Motion to Strike” to which the
Plaintiff responded on June 5, 2009. On June 9, B0AR made a Rule 12(f) Motion to Strike
the Plaintiff's reply to C & R’s embedded Motido Strike. Plaintf responded on June 18,
2009 to which C & R replied on June 23, 2009r the following reasons, C & R’s Motion to
Dismiss will be GRANTED; C & R’s Request f&anctions will be DENIED, as will be their
Motions to Strike.

STANDARD OF REVIEW

Federal Rule of Civil Procedure 12(b)(6)més a court to dismiss a complaint for
failure to state a claim upon which relief cangsanted. When considering a Rule 12(b)(6)
motion, the court must accept the allegations endbmplaint as true and draw all reasonable

inferences in favor of the plaintifWilliams v. Seniff342 F.3d 774, 781 f?Cir. 2003). The

! C & R’s motion to dismiss is actually a partial motias,this court has previousigund Imbody’s ADA claim to
be valid. The partial motion at bar concerns only 1 74 of count | and counts Il & llI
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court's inquiry, howevef|js not whether plaintiffs will ultimaly prevail in a trial on the merits,
but whether they should be afforded an opportuityffer evidence in support of their claims.
Cole v. U.S. Capital, Inc389 F.3d 719, 724 (7th Cir.2004) (quotiagheuer v. Rhode416

U.S. 232, 236, 94 S.Ct. 1683, 40 L.Ed.2d 90 (1974)).

The Supreme Court recently clarified the Rule 12(b)(6) standddlirtlantic
Corporation v. Twomblyl27 S.Ct. 1955 (2007). That caseaaated the rule established in
Conley v. Gibson355 U.S. 41, 45-46 (1957), tha complaint should not be dismissed for
failure to state a claim unlessajppears beyond doubt that the pligi can prove no set of facts
in support of his claim, which would entitle him to refidh contrastBell Atlantic,127 S.Ct. at
1965, held that[flactual allegations must be enouglr&ise a right toelief above the
speculative level. Thus, the assertions in the complaint must be enoughite a reasonable
expectation that discovery will reveal evidence of the necessary eléthengépy justifying the
advancement dfthe case beyond the pleadings to the next stage of litigafbitlips v. County
of Allegheny515 F.3d 224, 234-35 (3d Cir.2008).

It is not necessary, however, for a complaint to allege specific facts that conclusively
establish aright to relieErickson v. Pardusl27 S.Ct. 2197, 2200 (2007) (citidgll Atl., 127
S.Ct. at 1964). A complaint is adequately pdasdong as it includefacts sufficient tégive the
defendant fair notice of what the ictais and the grounds upon which it re’std. (internal
citations omitted)“Once a claim for relief lsabeen stated, a plaintifeceives the benefit of
imagination, so long as the hypotheaes consistent with the complaihBell Atlantic Corp.,
127 S.Ct. at 1969 (quotirganjuan v. American. Bd. of Psychiatry and Neurology, #fcF.3d
247, 251 (7th Cir.1994).

FACTUAL ALLEGATIONS




Plaintiff, Steven Imbody“(mbody’) filed his Original Complaint with this court on
September 24, 2008. The Original Complaint inctufteir claims: Counts | and Il were claims
of failure to accommodate and rgéon pursuant to the Americamwith Disabilties Act (ADA)
42 USC 812112 while Counts Il and IV were state law claims for Frampton discharge and
retaliatory discharg@. In response to the complaint, CRfiled a Fed.R.Civ.P 12 (b)(6) motion
to dismiss all four counts for failure to statelaim. In considering C & R’s motion, this court
found that: count | was proper and timely, countdls dismissed for failure to allege protected
activity outside the accommodation claim, and ceuktand IV were time-barred. However,
rather than dismiss counts Ill and IV, this dquermitted Imbody to file an Amended Complaint
wherein he was provided an oppaity to “se[t] forth facts with would support the timeliness
of his Frampton discharge and retaliatory disghalaims.” Order at 10. Additionally, C & R
was specifically granted permission to fileemewed Motion to Dismiss if Imbody failed to
assert a claim for relief in his Amended Complalieht.

On February 9, 2009 Imbody filed his Amend@oimplaint comprised of three claims: an
ADA claim for failure to accommodate under 42 USC 812&12seq(count I), a Frampton
discharge claim (count Il) and aaBatory discharge claim (count)l Each of the three counts
in the Amended Complaint contains state dams: I 74 of countdnd counts Il & Il in
entirety. On March 24, 2009, C & R motionedianFed.R.Civ.P 12 (b)(6) to dismiss Imbody’s
Amended complaint.

The basic facts set forth in the Amended Complaint remain true to the Original
Complaint. Imbody began his employmenthwC & R on March 31, 2006 performing job

duties on the barrel lineAccording to the allegations inglAmended Complaint, on June 19,

2 Frampton claims arise when employees are discharged for filing worker's compensation claims under the Indiana
Worker's Compensation AdErampton v. Central Indiana Gas C@60 Ind. 245, 251 (1973).
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2006, Imbody injured himself on the jobmbody sought treatment for his injury under C &R
workers compensation policy and he agmight treatment from C &'&physicians. Documents
attached to the Complaint furthiedicate that Imbody suffered frolmmbar and thoracic strains.
On June 20, 2006, Imbodyphysician provided him witivork restrictions ofno bending,
reaching, squatting, twisting, or climbing; noihfy over 10lbs, no standing or walking; and
alternate between sitting and standing as neé¢&chended Complairf29). Imbody, in turn,
requested accommodation from C & R for hisiiies but was asked to perform work in
violation of the medical restrictiorset out above. (Amended Complair#0-21, 41). On June
27, 2006, Imbody returned to his phyaitand again was providedth medical restrictions
similar to the originatestrictions he was given on Ju2@ “Imbody was not allowed to return
to work and C & R failed to accommodate loaly’s restrictions after June 28, 2006.” Amended
Complaint 32. C & R admits that Imbody was terminated on June 28, 2006. Reply to
Amended Complaint 132, 39.

Imbody filed a “Charge of Discriminationwith the Equal Employment Opportunity
Commission’s (EEOC) on April 10, 2007. (Amended@aint, Exh. K). In that Charge he
affirmatively avers that C & R terminated habout June 28, 2006, allegedly for missing one (1)
day of work in May 2006.

Imbody also filed a request for Alternaiispute Resolution with the Worker’s
Compensation Board of Indiana on OctoP8, 2006 and followed it by filing a Cause on
November 12, 2007 (Amended Complaint Exh G). Pursuant to the Indiana Worker’s
Compensation Act (hereafter “the Act”), body and C & R negotiated and entered into a

Voluntary Settlement on July 25, 2008, regagdimbody’s temporary total disability (TTD).

3 An Alternative Dispute Resolution is suggested byltidéana Workers Compensati@oard as an option when a
claim for Worker's Compensation cannot be informally resolved between the injured employee emgltyer’'s
insurance carrier.
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(Amended Complaint Exh I). The approvettlsenent totaled $13,000 and was calculated “at
the rate of $197.18 per week, beginning June@06, for a specific period of 33 weeks, for the
5% permanent partial impairment to the bodyp aghole; all compensation...shall be paid in a
lump sum...” (Amended Complaint Exh J). &Hate 33 weeks after Imbody’s termination on
June 28, 2006 was February 5, 2007.
DISCUSSION

Imbody’s Amended Complaint is comprised of three claims: an ADA failure to
accommodate claim, a Frampton discharge clamd,a retaliatory discharge claim. C & R
asserts that 74 of Count |, whiceferences state law remedsesh as Negligent Infliction of
Emotional Distress, and all of Counts Il and Ill are state law claims asuthsare time-barred.
Alternatively, C & R alleges that the state lel@aims comprising Counts Il and Ill are waived
either by the settlement agreement betweadody and C & R and/or by Imbody’s failure to
raise these issues before the Workers Compensation Board.

Statute of Limitations

C & R contends that the state law clajmsd by extension the requested state law
remedies in the Amended Complaint are not tyme statute of limitations defense, while not
normally part of a motion under Rule 12(b)(6), is appropriate whtleeeallegations of the
complaint itself set forth everything necessargabsfy the affirmative defense, such as when a
complaint plainly reveals that an action igiomrely under the governing statute of limitations.
United States v. Lewig11 F.3d 838, 842 (7th Cir.2005).

Imbody alleges in | 74 of his Amended Complaint that he has “suffered negligent
infliction of emotional distress, humiliation, mental pain, anguish, embarrassment to name,

character and reputation andstsuffered decreased employability...” These are state common



law causes of action for defamatory injuriepéwson and character. As such, Indiana Code 834-
11-2-4 establishes a staudf limitations of two years from ¢éhdate of wrongful act or omission.
Likewise, Counts Il and Ill also carry a two yeatste of limitations pursuant to Indiana Code
§34-11-2-1.

Having established that there is a two y&atute of limitations for Imbody’s state law
claims, the date of injury or omission giving risethe suit must be determined. While notice
pleading permits some lack of specificity, theéedaf injury is a simple, threshold matter.
Fed.R.Civ.P. 8(a)(2) providesaha complaint must contafa short and plain statement of the
claim showing that the pleader is entitled to réliéfcomplaint must give the defendant fair
notice of what the plaintiff's claim is and tyeounds upon which it rests. This simplified notice
pleading standard relies on lilbédiscovery rules and summary judgment motions to define
disputed facts and issues andlispose of unmeritorious claims.

The date of discharge is egjpally critical in this casesince that becomes Imbody’s date
of injury for state of limitations purposes. Imlyogas granted leave to amend in order to plead
sufficiently pertinent facts to satisfy the timadifor his claims. In his Original Complaint,
Imbody alleged he was terminated and/ectarged from C & R’s employ on June 28, 2006.
(Plaintiff's Complaint 1129-33, 35, 40, &, 60, & 61). C & R admitted Imbody was
terminated on June 28, 2006. Imbody’s EEOC chdilgd April 10, 2007, lists the latest date
that discrimination took place as Jit 2006, additionally noting that Imbody was
“terminated” when he went into work @hat June 28, 2006. (Amended Complaint Exh K).

The text of Imbody’s Amended Complaint agselaims against C & R without alleging
a specific date of injury. Insad, Imbody merely claims that & R “refused,” “did not,” or

“failed” to return Imbody to work. (Plairffis Amended Complaint {1 32, 39, 40, 41, 42, 43, 44,



45, 63, 64, 66, 72). In so pleading, Imbody has omittederms “terminated” and “discharged”
in reference to the date of June 28, 2006, wisdtself omitted. The Seventh Circuit has held
that this manner of pleading caxidence a plaintiff's knowledgéat claims are time-barred.
Jackson v. Rockford Housing Authoyidd3 F.3d 389, 393 (7th Cir. 2008)ere this is precisely
what Imbody appears to be attding; indeed, he has attempted to circumvent a fact, i.e. the
date of discharge which has not been preWocalled into question. In fact, Imbody himself
indicated in his EEOC chargeatthe was discharged on June 28, 2006. The Seventh Circuit has
held that “a plaintiff may unwittingly plead himself out of court by alleging facts that preclude
recovery.”Edwards v. Snyded 78 F.3d 827 (7th Cir. 2007). Here tledevant date is the date of
discharge which Imbody has pled by virtue of$tetements under oath in his EEOC charge and
attached to his Amended Complaint. His attempts to now omit the discharge date are merely
efforts to circumvent the statutory period.

The fact remains that Imbody’s injury accrued when he was discharged or terminated by
C & R. For purposes of Title VII and the ADAastite of limitations, “discrete discriminatory
employment actions such as termination, failure torte, denial of a transfer, or refusal to hire
are deemed to have been taken on the dateottmyred, even if they fo part of an ongoing
practice or are connected with other adBeamon v. Marshall & lisley Tris Co411 F.3d 854,
860 (7th Cir. 2005), citinfjlat’l R.R. Passenger Corp. v. Morgaé86 U.S. 101, 109-11; 153 L.
Ed. 2d 106; 122 S. Ct. 2061 (2002). Regardbkésehether Imbody was fired, dismissed, or
discharged, the date of Imbody’s injury westablished by the didsition of the employer-
employee relationship. Imbody canmottend statute of limitations simply by recouching the

terminology with which he describes the allégerongful action. If ppading in this manner



were permitted, the wrongful act or omissionulgbbe ongoing and statutes of limitation would
be meaningless.

Nevertheless, Imbody argues several positions in an attempt to extend this timeframe.
First, Imbody argues that C & R failed to retinim to work after June 28, 2006; second, he
alleges that his EEOC charge should constigun “original pleading” for purposes of
Fed.R.Civ.P. 15; and finally headins that the statute of limitatis should be begin to run on
February 5, 2007 when he stopped receiving Teargdrotal Disability (TTD) payments from
C & R. However, as demonstrated below, allmbody’s theories to make his state law claims
timely, fail.

Fed.R.Civ.P. 15(c) requires that there be an original pleading properly within the statute
of limitations. Imbody argues that his EEOC conlahould serve as an original pleading for
this purpose. Invoking Fed.R.Civ.P. 15(c), Imbodgats that his Amended Complaint (2/9/09)
relates-back to his Original complaint (9/24y0@lating back to the EEOC charge (4/5/07),
which in turn relates-back to “when the condofctvhich [Imbody] claims occurred on 6/28/06.”
(P's Reply Doc. #39).

Permissible pleadings are identified by FediRIC 7(a), which states in pertinent part:

(a) Pleadings. Only these pleadingas are allowéb): a complaint; (2) an answer to a

complaint; (3) an answer to a counterclaim gieated as a counterclaim; (4) an answer to

a crossclaim; (5) a third-party complaint; &) answer to a third-party complaint; and (7)

if the court orders one, reply to an answer.

An EEOC charge is not one of the seven tygfexriginal pleadings. The Supreme Court has

itself affirmed that EEOC charges aret pleadings under the Federal Rugsarborough v.

Principi, 541 U.S. 401, 417 (2004). As such, Imbody’s EEtharge cannot serve as an original

* It was never the intention of this court to grant Imbody leave to amend only to have him repleadverittaéts.
Specifically, leave was gramteso that Imbody mightet forth factsvhich would support his claim. Rather, it now
appears that Imbody has merely omitted facts for the purposes of making his Amended Complaint appear timel
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pleading for relation back under Fed.R.Civ.P. 15(&)ithout a timely original pleading, there
is no need to further examine Fed.R.€i 15(c) regardingotice and prejudic®. Since an
EEOC complaint is not an originpleading, it cannot toll theatute of limitations for Imbdy’s
additional state claims.

Alternatively, Imbody argues that the statof limitations should begin to run on
February 5, 2007, the date on which he stdppeeiving TTD payments. Under this
interpretation, the statute tmitations would expire on Bguary 5, 2009, making all of
Imbody’s filings timely. Unfortunately, this gmment too is wholly without merit.

Imbody’s TTD payment was negotiated and adrto in the Settlement Agreement of
July 25, 2008. The employer’s olditions under the Act are d‘tompensate the employee for
work related injuries (through insuranceydaa right in the emplyee to receive such
compensation.Frampton v. Central Indiana Gas C@60 Ind. 249, 251 (1973). “The Act
outlines a compensation scheme which the employer, through insurance, has a duty to
provide...It does not, however, maaid the provision of non-econonbienefits, e.g., indefinite
maintenance of an injured worker’'s employment statssiith v. Electrical System Division of
Bristol Corp, 557 N.E. 2d 711, 713 (Ind. App. 1990). Since Batmptonand the Act do not

require that employment statbhe maintained, the date B&bruary 5, 2007 is without

® Imbody relies on several cases in anguthat his EEOC charge should conséitan original complaint for relation
back purposes under Fed.R.Civ.P. 15. Most prominent among these@hsekss/. Peabody Coal C87 F.3d

200 (7th Cir. 1996). Contrary to Imbody’s asseritidbiseekdoes not articulate the gition that an EEOC charge
should constitute an original pleading. Rati@reekdeals with relation back ofaiins not specifically included in
an EEOC charge, when the action itself was timely filed.

® Imbody relies ofEmployees Committed for Jice v. Eastman Kodak Gal07 F.Supp.2d 423 (W.D. N.Y. 2005),
to assert that an EEOC charge can be used to sbtiee for Fed.R.Civ.P. 15(c)(1)(C)(i). Unlike Imbody’s
complaint, the district court complaint ifodakwas timely filed.
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significance for the purposef Imbody’s claims. Thus, Imbody has not demonstrated his state
law claims fall within the statutory period.

CONCLUSION

In sum, Imbody was granted leave to fileAmended Complaint to allege more facts
supporting his right to relief. Rather than plealdiitional facts showing his right to relief, he
merely omitted crucial dates and recouchedtédims describing the same conduct which was
previously found to be time-barred. As sulkchbody has alleged no set of facts which would
support his claim for relief.

Based on the foregoing, C &4RMotion to Dismiss is GRANTED as to {74 of the ADA
claim for failure to accommodate; the Motion tesiss is GRANTED as to counts Il and I,
the supplemental state law claims. C & Request for sanctions is DENIED. C & R’s Motions
to Strike are DENIED as MOOY.The case remains pending as to the ADA claim sans

paragraph #74.

Entered: Thi20™ day of August, 2009
s/ William C. Lee

United States District Court

7Moreover, the TTD settlement, while calculated to be based on 33 weeks, was made in one lump sum. The date of
February 5, 2007 is without significance because no actsred; it simply represents a point 33 weeks after the

alleged discrimination against Imbody by C & R. No mention of the date occurs in the EEOCochbheg&€TD

settlement itself. The ultimatesult is that the TTD payment does not change the date of Imbody’s dismissal or

make his claims timely.

®imbody also alleges that the settlemagiteement concerning the TTD paytneid not constitute a waiver of any

claims against C & R. Having deterraththat 174 of count I, count Il and count Il are time barred, there is no

need to consider the contractaafjlument of whether Imbody waivéds claims by accepting the settlement.

° C & R’s motion to strike was embedded in their Reply Brief. Aside from this violation of Rutal7.1(b), the

court finds C & R’s motion to be without merit.
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