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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
FORT WAYNE DIVISION

Anthony C. Martin,
Plaintiff,

V. Case No. 1:09-CV-321 JVB
Matthew Teusch, Jason Ward, Indiana
State Police, Fort Wayne Officer
Gerardot, Fort Wayne Officer Hoffman,
Allen County Officers Cook, Petrie,
Thomas, Wymer, Unknown Allen County
Booking Officers, Allen County

Sherriff's Department

N N N N N N N N N N N N N N N

Defendants.

OPINION AND ORDER

In this § 1983 lawsuiipro se Plaintiff Anthony Martin comfains Defendants violated his
civil rights during his traffistop, arrest, and booking into jail on September 10, 2009. He claims
the Defendants wrongfully detained him and usecessive force dumnhis arrest and booking,
causing physical injuries and etimmal distress. Plaintiff asserthat Defendants violated his
First, Fourth, Eighth, and Faeenth Amendment rights.

After discovery closed, Defendants Indi&Btate Police, Troopers Matthew Teusch and
Jason Ward, and Fort Wayne Police Officersi€Hoffman and Mark Gerardot moved for
summary judgment on all Plaintiff's claimBefendants Allen CouptSheriff's Office,
Unknown Allen County Booking Officers, andl@&h County Officers Petrie, Cook, and Wymer
(“County Defendants”) moved for partial summgarggment on Plaintiff's claims arising from

the traffic stop, search, and arrest. Pl#fikisponded to each of these motions and each
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Defendant served a reply brief to thosemses. Upon review, tt@urt grants partial

summary judgment as detailed below.

A. Summary of Events
(1) Plaintiff's Traffic Stop, Search, and Arrest

Defendant Trooper Matthew Teusch pulledroRkintiff Anthony Martin and his friend
Alexandria Erickson just &dr midnight on September 10, 2009. (DE 1 at 2.) Trooper Teusch
stopped Plaintiff because he was driving withoegdlights and the truck’s licence-plate was not
illuminated. (DE 136-2 at 1.) After approaching Rtdf, Teusch smelled alcohol and marijuana
odors coming from inside the truckd(at 2.) Ms. Erickson statéisat Teusch seemed agitated
and ordered Plaintiff from the triac(DE 1 at 5.) Teusch searchkintiff and gave several field
sobriety tests, indicating Plaintiff was lélgasober with a .014 BAC. (DE 136-2 at 3.)

After completing those tests, Teusch cafi@dbackup. (DE 136-2 at 3.) Plaintiff became
“irate” and raised his voice aftbeing told about theuspected marijuana smell. (DE 136-1 at 9.)
Shining a light around the drivers®at, Teusch spotted a chunlgogen leaves thédter tested
positive for marijuanald.) Teusch advised Plaintiff of hidiranda rights, handcuffed him, and
placed him in the passenger seat of his police kthf.Teusch next searched Ms. Erickson. (DE
1 at 5.) Trooper Matthew Ward arrived at the scenassist with the search and arrest. (DE 136-
2at4)

Teusch searched Plaintiff's truck, whereftvend a bag of marijuanstuffed between the
seats. (DE 136-2 at 4.) Accorditm Teusch, Plaintiff was highlggitated and was screaming for

a police sergeantld.)



According to Plaintiff and Ms. Erickson, twenrt Wayne police camrived nearby during
their traffic stop. Plaintiff asserts three Ft. Wa officers, two male and one female, insulted
him as he sat in the police car. He describedasriall” and one wearing a nametag with a “G”
and an “I". (DE 136-1 at 10.) Plaintiff furthetaims Troopers Teus@nd Ward took him from
the state trooper caiQughly searched him, and ther thort Wayne officers shoved him
roughly back into the state police cdd. (@t 11-12.) Plaintiff admits “yelling and banging”
after being placed in the police cdd.(at 12.)

Plaintiff named Ft. Wayne fficers Mark Gerardot and Chris Hoffman in the amended
complaint. Officer Gerardot denies any contaith Plaintiff during hisarrest. (DE 143-3 at 1.)
Officer Hoffman denies being present at Pliffistarrest, and submitted his patrol log and
incident report for that night. (DE 143-I'hey show that Hoffman was at address 4900
Devonshire arresting another indiual during Plaintiff's arrest.

All Allen County defendants deny being part of #rrest scene, and Plaintiff himself agrees
with this statement. (DE 136-1 at 27.)

Plaintiff's claims for personal jary during the arresdre not clear. He complains of chronic
back pain from three bullets previously lodge his body, and speculatéhat the arresting
officer's movements dislodged the bullets painfu{DE 136-1 at 18-19.) He also maintains the
searching officers damaged his truck durirggkarch by cutting the seats and removing a

fender. He claims a repair cost of $1,800. (DE 136-1 at 21.)

(2) Plaintiff's Booking into the Allen County Lockup
Trooper Teusch transported Plaintiff to thiéen County lockup around a.m. (DE 143-2 at

7.) Teusch took Plaintiff to a room to be searths part of the bookimyocess. (DE 143-5 at



10.) During a search of his groarea, Plaintiff “spun” away dm the searching officer, and
Plaintiff claims four-to-sevenfficers, including Trooper Teus@nd Officer Hoffman, took him
to the ground, punched, kicked, and choked him. IB®&5 at 11-12.) Plaintiflaims injuries to
his wrists, bruising, and a jawjumy that results in a “poppirigvhen he moves his jaw. (DE
136-1 at 30.)

Trooper Teusch says that during Plaintiff's sbéahe spotted a plastic bag sticking up from
Plaintiff’'s waistband and restraad Plaintiff's hands to seizbe bag. (DE 136-2 at 5.) The bag
was hidden in Plaintiff’'s underweand contained more marijuankd.j After Teusch seized the
marijuana bag, Allen County correctional officers “performed a full searith)” (

Officer Hoffman denies seeing Plaintiff at toekup as does Officer Gardot. (DE 143-1 at
3; DE 143-3 at 2.) The Allen County lockup adinMogs for that night show Trooper Teusch
brought in Plaintiff at 1 a.m., and Plaintiff'sqmessing into the jail was complete at 1:23 a.m.
(DE 143-2 at 7.) The logs show Officer Hoffmarthe lockup at 1:45 a.m., and Officer Gerardot
there at 2:25 a.mld.) Allen County Officers Cook, Petri®/ymer, and Thomas worked the

active areas of the lockup that night. @t 6.)

(3) Indiana Criminal Proceedings

The Allen County Superior Court case sunyrstiows that the State of Indiana charged
Plaintiff with marijuana possession following hisest. (DE 143-4 at 1.)@irt records indicate
Plaintiff plead guilty to marijana possession on April 6, 2010. (DE 136-8 at 1; DE 136-9 at 5.)
Plaintiff's driver’s abstract also shows a cartion for marijuana possees on that same date.

Plaintiff claims this conviction is in err@and intends to appeal it. (DE 136-1 at 16.)



C. Summary Judgment Standard

A motion for summary judgmembust be granted “if thpleadings, depositions, answers
to interrogatories, and admissionsfiv@, together with the affidats, if any, show that there is
No genuine issue as to any matef@at and that the moving paiigyentitled to a judgment as a
matter of law.” Fed. R. Civ. P. 56(c). Rule 56i@jther requires the entry of summary judgment,
after adequate time for discayeagainst a party “who fails tmake a showing sufficient to
establish the existence of an element essentthbtqgarty’s case, arah which that party will
bear the burden of proof at trialCelotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).

A party seeking summary judgment bears the initial responsibilityfaiming a court of
the basis for its motion and identifying thosetjors of the pleadings, depositions, answers to
interrogatories, and admissions on file, togethign the affidavits, if any, which it believes
demonstrate the absence of agjae issue of material fac@elotex, 477 U.S. at 323. the
moving party supports its motion for summary judgigith affidavits or other materials, it
thereby shifts to the non-moving pathe burden of showing that &sue of material fact exists.
Keri v. Bd. of Trust. of Purdue Univ., 458 F.3d 620, 628 (7th Cir. 2006).

Rule 56(e) specifies that once a propsupported motion for summary judgment is
made, “the adverse party’s respanse affidavits or as otherwig@ovided in this rule, must set
forth specific facts to establish that there geauine issue for trial.” Fed. R. Civ. P. 56(e).

In viewing the facts presented on a motiondommary judgment, a court must construe
all facts in a light most favorédto the non-moving party and dral legitimate inferences and
resolve all doubts ifavor of that partyKeri, 458 F.3d at 628. A courtisle is not to evaluate

the weight of the evidence, to judge the credibility of witnesses, or to determine the truth of the



matter, but instead to determine whether¢his a genuine isswof triable factAnderson v.

Liberty Lobby, 477 U.S. 242, 249-50 (1986).

D. Section 1983 Standards

Pursuant to 42 U.S.C. § 1983, Plaintiff allegedations of his rights guaranteed by the
First, Fourth, Eighth, and Fourteenth Ardements. Section 1983 provides “a method for
vindicating federal rights elsewhe conferred by those partstbé United States Constitution
and federal statutebat it describes.City of Monterrey v. Del Monte Dunes at Monterrey, Ltd.,

526 U.S. 687 n.9 (1999). A cause of action maproeight under 8 1983 agat “[e]very person
who, under color of statute, ordir@m regulation, custom or usage, of any State . . . subjects, or
causes to be subjected, any citizen of the UrStates or other person within the jurisdiction
therefor to the deprivation of any rights, pleges, or immunities secured by the Constitution
and laws.”

The plaintiff must demonstrate that the defant personally particgted in or directly
caused the deprivation of his or her rigiiigjo v. Heller, 328 F.3d 930, 936 (7th Cir. 2003).
The doctrine ofespondeat superior cannot be used under § 1983 teate supervisors’ liability
due to the misconduct of subordinat€bavez v. Ill. Sate Police, 251 F.3d 612, 651 (7th Cir.
2001). Instead, the plaintiff must demonstratd the defendant was personally responsible by
“act[ing] or fail[ing] to act with a deliberate or reckless dismehof plaintiff's constitutional
rights,” or that “the conduct caing the constitutional deprivatiatcur[red] at [the defendant’s]
direction or with [the defenad’'s] knowledge or consentCrowder v. Lash, 687 F.2d 996, 1005

(7th Cir. 1982).



E. Officer Gerardot and Officer Hoffman’s Motion to Strike

On May 19, 2011, Officers Gerardand Hoffman moved to ske portions of Plaintiff’s
response to their summary judgment motion. Térgpe that the Platifif’'s allegation they
“violated a federal right” stat legal conclusions not withilaintiff’'s personal knowledge.
Further, they argue th&aintiff's assertion they participatéa his traffic stop and arrest directly
contradicts Plaintiff's own swartestimony. Plaintiff did not spond to the motion to strike.

The Court finds that the motion to strikem®ot. The Court does not rely on inadmissible
evidence in considering summary judgment motiansl the contested gimms of Plaintiff's
response do not affect the Court’s findingserdfore, Defendants Gerardot and Hoffman’s

motion to strike is denied.

F. Defendant Indiana State Police Is Immune from Suit

States and their agencies are protectaah Suit by the Eleventh Amendment, and they
are not “persons” #ible to suit under §1988\ill v. Mich. Dept. of Sate Police, 491 U.S. 58, 66-
67 (1989). Plaintiff names the Indiana State Radis a defendant. The Indiana State Police
asserts it is not a “person” like for suit under §1983. Plaintiffdinot respond to this assertion,
and offers no evidence Indiana waived its soggré@nmunity in this matter. Consequently, the

Court grants summary judgment for the In@di&tate Police on all Plaintiff's claims.



G. Plaintiff Failed to Show Eviderce of a Valid First Amendment Claim

The First Amendment protects the rightdreedom of religion, press, speech, and
assembly. Mere arrest by police officers is nofffitient to bring a First Amendment claim.
Rather, a plaintiff must show some evidencedlrest suppressed freedom of speech, religion,
press, or assembl$ee Hollins v. City of Milwaukee, 574 F.3d 822, 827-28 (7th Cir. 2009).

In his initial complaint, Plaintiff claim&the Defendants violated his First Amendment
rights. The State and Fort Wayne Defendants maithat Plaintiff proffered no facts to support
a First Amendment claim. Plaintiff's responds vagubbt his “federal rigi#t’ were violated and
the Defendants participated in an “illegadftic stop,” “illegal searching,” and “physical
excessive force.” Absent are any allegationsofffieers deprived Plaintiff of his freedom of
speech or other First Amendment right. Plairgiflaims for illegal search and seizure and
excessive force are analyzed underRbearth and Fourteenth Amendment.

As such, the Court enters summary judgnienall defendants regarding Plaintiff's First

Amendment claims.

H. Plaintiff Failed to Meet Burden of Proof Showing a Fourth Amendment Violation
(1) Plaintiff's Illegal Search Claim isBarred by a Valid Criminal Conviction

The Fourth Amendment to the Constitutfmotects against unreasonable searches and
seizures, including police sefies without probable caud&ee Terry v. Ohio, 392 U.S. 1, 12—
13 (1968). However, a valid conviction for a steieninal offense bars federal § 1983 claims

that, if successful, would rendiémat state conviction invalidHeck v. Humphrey, 512 U.S. 477,

1 U.S.ConsT. amend! (“Congress shall make no law . . . prohibiting the free exercise [of religion]; or abridging the
freedom of speech, or of the press; or the right optuple peaceably to assemble, and to petition the Government
for a redress of grievances.”).

2U.S.ConsTamend. IV (“The right of the people to be sedarteir persons, houses eas, and effects, against
unreasonable searches and seigushall not be violated.”).
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486-87 (1994). Such a conviction must first be reversed or declared invalid by an authorized
legal body to allow the § 1983 actidd.

Here, Plaintiff asserts tilana State Troopers and F@vayne police stopped and
searched him without probable sauHe claims damages, including emotional distress. State
and Fort Wayne Defendants counter that thesiensl are barred by Plaintiff's valid Indiana
conviction for marijuana possession that resuitech the search. Motor vehicle records and
Indiana court documents verify this convictiomaiRtiff contends his guptplea is not valid, but
does not offer evidence that an Indiana coudtber Indiana authority reversed or invalidated
the conviction. This Court’s finding of @arch lacking probableause under 81983 would
render Indiana’s conviction invdli as the exclusionary rulepresses all evidence seized by
searches lacking probable cause. TheretbeeCourt enters summary judgment for all

Defendants regarding Plaintiff's clairtigat his search lacked probable cause

(2) Plaintiff Failed to Meet Burden of Poof Showing Excessive Force During Arrest

Police searches using excessive forcerduairrest violate the Fourth Amendment.
Grahamv. Connor, 490 U.S. 386, 395 (1989). Whether a skancluded excessive force is
examined under the “objective reasonableness” stantidrdt 396-97. The force used must be
viewed through the lens of a reasible officer at the scene, atmlrts must allow for the fact
that police often must rka split-second judgments in tense situatibthsat 396. The force used
must be reasonable in ligbt all the circumstancesd. “Not every push or shove, even if it may
seem unnecessary in the peace of a judgeisbhbrs,” violates the Fourth Amendmeui.

(citation omitted).



Plaintiff contends that after his initial aste Troopers Ward and Teusch, along with Fort
Wayne officers, roughly searchédn and shoved him back into the state police car. Troopers
Ward and Teusch counter that their physicat &mivards Plaintiff were minimal, reasonable
under the circumstances, and did viotate the Fourth Amendment. Further, they maintain that
Plaintiff's response failed to idengikpecific issues of fact forié, entitling them to summary
judgment. Officers Hoffman and @edot assert that Plaintififfered no evidence they were
present at the scene. The Allen County defenddatkare there is no evidemthat places them
at the arrest scene.

Plaintiff failed to identify any facts during tlaerest that give rise to an excessive force
claim. Plaintiff testified both Isivoice and temper were raisgaring the arrest. A reasonable
officer at the scene would be justified inrpaiving Plaintiff as ungoperative and possibly a
threat. Even after all reasonable inference$famtiff, a “rough pat down” and “forcing into a
police car” does not rise to thevéd of an excessive force clai®ee Sow v. Fortville Police
Dept., 636 F.3d 293, 304 (7th Cir. 2011). Plaintiffssponses to the summary judgment motions
fail to allege specific facts along those lines.a&®sult, the Court enters summary judgment for

all Defendants regarding Plaintiff's ahas of excessive force during arrest.

(3) Plaintiff Failed to Meet the Burderof Proof for His Truck Damage Claims

The Fourth Amendment provides a remedyewh citizen’s property is unreasonably
damaged during a police seartteft v. Moore, 351 F.3d 278, 281 (7@ir. 2003). Plaintiff
testifies that during the traffic stop search, Defants cut his truck seats and removed a fender,
costing him $1,800 in repairs. Defendants coutfitat the marijuana was found stuffed between

the truck seats and make no mentiosest cutting or fender removal.
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In response to a summary judgment motioa,Rkaintiff must seforth specific facts
showing there is a genuine issue for trhadderson v. Liberty Lobby, Inc., 477 U.S. 242, 248
(1986). For an issue to be “gendf, the evidence must be sutiat a reasonable jury could
return a verdict fothe non-moving partyid. The mere existence of a “scintilla” of evidence is
not sufficient.ld. at 252. In his summary-judgment resporagter eleven months of discovery,
Plaintiff offered no photographs, repair bikyewitness testimony, or any other evidence of
truck damage outside of his own testimony. Witls thck of probative adence, the Court finds
no reasonable jury could conde his truck was unreasonaldgmaged during the search. As
such, the Court enters summary judgmentfefendants regarding &htiff's claims of

unreasonable truck damage from the search.

l. Plaintiff Raises No Claim Governed by theeighth Amendment

The Eighth Amendment protects against egesfines, bail, and cruel and unusual
punishment The Eighth Amendment claim can only arfsom state actions after a criminal
conviction.Ingrahamv. Wright, 430 U.S. 651, 671 n. 40 (1977). Irs Imitial complaint, Plaintiff
claimed Defendants violated the Eighth AmendmEle alleges excessive force was used during
his jail booking. State Defendardssert that Plaintiff showetb facts to support an Eighth
Amendment claim. Plaintiff's response t@tmotion did not address the Eighth Amendment
specifically, and made reference only to “fedeigthts.” Since Plaintiff was not convicted at the
time of his arrest and the jail events, the Foartt Fourteenth Amendmisrapply, rather than
the Eighth.See Lewisv. Downey, 581 F.3d 467, 475 (7th Cir. 2009). The Court therefore enters

summary judgment for all Defendants regagdPlaintiff’'s Eighth Amendment claims.

3 U.S.ConsT. amendVili (“Excessive bail shall not be required, nor excessive fines imposed, nor cruel and
unusual punishments inflicted.”).
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J. Triable Issues of Fact Remain Regardindlaintiff's Fourteenth Amendment Claim

The Fourteenth Amendment provides, among other things, a guarantee against state
deprivation of life, lierty, or property withoudue process of laivin the case of pre-trial
detainees, the Seventh Circuit ingorates the Eighth Amendmenasdard to define the extent
of due process protectioRorrest v. Prine, 620 F.3d 739, 744 (7th Cir. 2010).

As such, force applied in a good faith effiartrestore discipline is permissible during
pre-trial confinement.d. Only force that is “unnecessamdawanton” and inflicted “maliciously
and sadistically” violates the constitutidd. Factors such as the need for force, amount of force
used, threat perceived by the officer, efforts toger the force’s severity, and resulting injuries
distinguish good-faith from malicious fordeewisv. Downey, 581 F.3d 467, 477 (7th Cir.

2009).

(1) Triable Issues of Fact Remain Regardirigpssible Malicious Force by Trooper Teusch

Plaintiff claims that he spun away from Trooper Teusch’s search of his groin area during
booking at the Allen County lockup. He furtheaiohs that Trooper Teusch, in concert with
Allen County officers and Fort Wayne Officeloffman, took him to the ground and kicked,
punched, and choked him. He alleges bruising and a persistent injury to his jaw. Trooper Teusch
admits restraining Plaintiff’'s hands and findiadpag of marijuana shortly before Allen County
officers fully searched Plairiti How much force Teusch and the Allen County officers used

during the search, and the reasdeabss of that force, is aable issue of material fact.

*U.S.ConsT. amendXIV (“No State shall . . . deprive any person of life, liberty, or property, without due process
of law.”).
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Consequently, the Court denies summary judgrfa Trooper Teusclregarding Plaintiff's

Fourteenth Amendment malicioferce claims during his bookirg.

(2) Plaintiff Fails to ShowTrooper Ward Was Present in the Lockup that Night

Trooper Ward denies any presence atihen County lockup thahight, and Plaintiff
“cannot say for certain” he saw Trooper Ward. Jaielogs show no presence of Trooper Ward
in the lockup that night. Accordingly, the Coiinds no reasonable jury could conclude Trooper
Ward used malicious force against Plaindidiring his booking, and grants summary judgment

for Trooper Ward for such claims.

(3) Plaintiff Fails to Show that Fort Wayne Officers Hoffman and Gerardot Were at the
Lockup During His Booking.

Plaintiff claims Officer H&fman and others violentlgeat him during booking at the
Allen County lockup. The jail logshow Teusch brought in Plaintdét 1 a.m., and Plaintiff’s jail
booking completed at 1:23 a.m. Officer Hoffmaibmitted his patrol log showing that at 1:15
a.m. he was responding to another dispatcHead was arresting and transporting another
individual until 1:45 a.m. The jail logs corrobordis patrol log. The jail logs show no presence
of Officer Gerardot in the kkkup until 2:25 a.m., an hour after Plaintiff's pessing. Plaintiff
did not respond to these factusdues and offers no evidence they are in error. Therefore, the
Court finds no reasonable jury could find eittOfficer Hoffman or Officer Gerardot
participated in any malicious force during RE#i’s in-processing. The Court grants summary
judgment for Officers Hoffman an@erardot regarding Rintiff’'s malicious force claims during

booking.

® Allen County Defendants did not submit a motion for summadgment for Plaintiff’s jail booking claims. This is
noted only for clarity.
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K. Orders
In summary, the Court:

(1) DENIES OFFICER GERARDOT AND BFICER HOFFMANS MOTION TO STRIKE
(DE 155) as the contested matters did nacifthe Court’s determination and the motion
IS moot.

(2) GRANTS PARTIAL SUMMARY JUDGMENT FOR ALLEN COUNTY
DEFENDANTS (DE 139) for Plaintiff's Fourth Amendment claims.

(3) GRANTS SUMMARY JUDGMENT FOR OFICERS GERARDOT AND HOFFMAN
(DE 143) regarding all Plaintiff's claims.

(4) GRANTS IN PART AND DENIESN PART INDIANA STATE POLICE
DEFENDANT’'S MOTION FOR SUMMARY JUDGNENT (DE 136). In particular, the
Court:

e GRANTS SUMMARY JUDGMENT FOR INDIANA STATE POLICE
DEPARTMENT as it is not an entity liadko suit under thEleventh Amendment

¢ GRANTS SUMMARY JUDGMENT FOR TROPER WARD on all Plaintiff's
claims.

e GRANTS SUMMARY JUDGMENT FOR TROOPER TEUSCH on Plaintiff's
Fourth Amendment Claim.

e DENIES SUMMARY JUDGMENT FOR TROOPER TEUSCH on Plaintiff's
Fourteenth Amendment Malicious Force Claim.

SO ORDERED on July 14, 2011.
S/ Joseph S. Van Bokkelen

JOSEPHS. VAN BOKKELEN
UNITEDSTATESDISTRICT JUDGE
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