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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
FORT WAYNE DIVISION

LEONARD W. STRACK, )
)
Plaintiff, )
)
V. ) Case No. 1:10-CV-00240-JD-RBC
)
MICHAEL J. ASTRUE, )
Commissioner of Social )
Security, )
)
Defendant. )

OPINION AND ORDER

On July 22, 2010, Plaintiff, Leonard W. Strack (“Strack”), filed his Complaint, seeking
review of the final decision of the Bendant, Commissioner of Social Security
(“Commissioner”). [DE 1]. On January 6, 208track filed his openingrief. [DE 16]. On
March 14, 2011, the Commissioner filed a respamsgposition. [DE 20]. No reply was filed.
The matter is ripe for ruling, with jurigdion established under 42 U.S.C. § 405(g).

. PROCEDURAL HISTORY

On December 23, 2005, Strack filed an agpion for Supplemental Security Income
(“SSI”), followed by an application for Disdhy Insurance Benefit§'DIB”) on January 12,
2006, alleging disability beginning on December 31, 7980r. 98). Strack later amended his
alleged onset date to August 31, 2005. (Tr. 29,.984)ack’s initial @plication was denied on

April 6, 2006, and was denied upon reconsideratin July 21, 2006. (Tr. 29, 82-89). Strack

! The regulations governing the determination of disability for DIB are found at 20 C.F.R. § 404t.1561.

while the SSI regulations are set forth at 20 C.F.R. 8§ 41@B@&kq.Because the definition of disability and the
applicable five-step process of evaluatare identical for both DIB and SSI in all respects relevant to this case,
reference will only be made to the regulations applicable to DIB for clarity.
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requested a hearing before an Administratises Judge (“ALJ”) which was held on July 24,
2008, before ALJ Terry Miller. (Tr. 915). Straakpeared with counsat the hearing and
testified on his own behalf. (T920-965). Vocational ExpeftVE”) Charles McBee also
testified at the hearing. (T965-970). On March 10, 2009, the ALJ issued his decision finding
that Strack did have sevephysical impairments, but hadsafficient residual functioning
capacity (“RFC”} to perform several jobs within hi®mmunity. (Tr. 29-40). Consequently,
the ALJ found Strack was not disabled and was not entitled to SSI or DIB.

On May 29, 2010, the Appeals Council derfs#chck’s request for review, making the
decision of the ALJ the final decision of the So8ealurity Administration. (Tr.5). On July 22,
2010, Strack filed his Complaint this Court, pursuant to 42 8§.C. § 405(g) and 42 U.S.C. §
1383(c)(3) seeking review of the final decision of the Social Security Administration. [DE 1].

. FACTS

Strack was fifty years old at the time the Alssued his decision. (Tr. 40, 98). Strack
attended Fort Wayne Community Schools (“FWCtBipugh the tenth grade. (Tr. 479, 922).
There is no record of Strack’s enrollment imya&pecial education clsss during his tenure at
FWCS. (Tr. 479). Strack later attemptedy&t his GED, but failed the test on “several”
occasions, most recently in 2001. (Tr. 922). Rodhe onset of his alleged disability, he had
past relevant work as a tree cutter, a newspdgleverer, a park caretaker, and an ice cream

truck driver. (Tr. 38, 113, 233, 926).

2 Residual Functioning Capacity is defined as the most a person can do despite any physieatalfohitations
that may affect what can be done in a work setting. 20 C.F.R. 8§ 404.1545(a)(1).
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A. Medical Evidence

The record reveals that Strack had a nundbeevere physical impairments, which are
not contested in this appeal. To summarizegckthas experienced cio low back pain with
symptoms radiating to the lower extremities (Tr. 31, 254-257, 342, 371-381, 414, 435, 435, 448),
degenerative disk disease of the lumbar s@ine31, 373), vacuum disk phenomenon at L5-S1
(Tr. 373), and a bulging C4-C5 disk accompaniegain and numbness. (Tr. 411). Strack has
also been treated for bilateral faofuries (Tr. 31, 335-337, 342, 379, 404- 410, 414, 455, 459,
532), a left calcaneal spur (Tr. 35, 531), bilak&nee pain (Tr. 498), gout, and gouty arthritis
(Tr. 31, 550, 592). Strack further suffers frgastroesophageal reflux disease (“GERD”) (Tr.
31, 317, 354, 416, 448), epigastric pain (Tr. 31, 236, 244, 265, 272-279, 291-298), type Il
diabeted (Tr. 541), widening of the right superior diastinum with large right hilar adenopathy
(Tr. 311), granulomatous calcifications (Tr. 376haally healed scar in the right lower quadrant
of his abdomen (Tr. 466), hemorrhoids (Tr78lobesity (Tr. 31, 369, 529), and a right shoulder
injury (Tr. 31, 338). Finally, Strack hasén treated for hypertension (Tr. 31, 354, 414, 450),
hyperlipidemia (Tr. 31, 414), chest pain @A32), recurrent syncope (Tr. 31, 416, 495-496),
headaches, dizziness, and a history of pgssut (Tr. 31, 262, 414, 555). An EKG performed
on January 13, 2006 revealed left ventrichigpertrophy, right ventridar dilation, moderate
tricuspid regurgitation, and mild mitral reguigibn. (Tr. 35, 631). However, a subsequent
EEG performed in July 24, 2006 came back normal with no sign of these conditions. (Tr. 35,
635). Additionally, Strack suffers from severalntad impairments including: low 1Q scores in
the 60 to 70 range, dysthymic diserdTr. 31), insomnia (Tr. 493), and adjustment disorder with

mixed anxiety and depressed mood (Tr. 31, 342).

30on May 14, 2009, Dr. Wing Sue Shiu, DPM, a podiatitisticated that the diagnosi$ diabetes was an error.
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1. Medical Evidence from 2005

On September 12, 2005, Strack visited therg@ncy room because he was experiencing
chest pains. (Tr. 430-433). Had staff nurse Gaye Potts thet was not in pain currently, but
had been experiencing intermittent pain for the pestk. (Tr. 431). He also indicated that he
had passed out two and a half weeks earlier déevering newspapers outside. (Tr. 432).
Nurse Practitioner Hellen Rossman ultimately released Strack from the emergency room with no
changes to his previous plan of care. (Tr. 433).

On September 22, 2005, Strack had a CT sodrsaveral x-rays taken as a result of a
motor vehicle accident that took place the day before. (Tr. 371-376, 425-429). The CT scan
showed no mass effect or hemorrhage. (Tr. 3The x-rays of Strack’s hips, spine thoracic,
and cervical spine were normal and showed act@ires. (Tr. 372, 374). The spine lumbosacral
x-ray showed no fractures and normal spinal alignment, but noted vacuum disk phenomenon and
degenerative disk disease at LF-S1. (Tr. 3T)est x-rays showed the heart and pulmonary
vascularity were normal andr&tk’s lungs were cleabut noted old granulomatous
calcifications (Tr. 375-376).

On September 29, 2005, Strack was evatlfde Post-traumatic Stress Disorder
(“PTSD”). (Tr. 398-400). The social workehw evaluated him, Rita Wynn, deferred diagnosis
of PTSD, but scheduled a follow-up appointmentsdater date. (Tr. 400). Wynn noted Strack
was alert and oriented, and had no problems eatitentration or memory; but was concerned
with his physical ailments, especialigadaches and “blackouts.” (Tr. 399).

On October 26, 2005, Strack underwent a cohmsive psychiatric evaluation in order
to determine if he suffered from PTSD. (Tr. 419-422). He was evaluated by Justin Boyce,
Ph.D., a Social Sciences Pragr Specialist and Donald Wals, Ph.D., a Psychologist. (Tr.
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422). Strack was found to be alert and orientatifanctioning with “at leasaverage” intellect.

(Tr. 421). Strack was not diagnosed with PTS&0duse there was “no evidence” of the disorder.
(Tr. 422). Strack was assigned a Globaséssment of Functioning (“GAF”) score of 6(Tr.
422).

On November 30, 2005, Strack was assebgdte Park Center, Inc. (Tr. 340-351).
Dottie Fuentes, CMHP evaluated Strack and uli@tyadiagnosed him with Adjustment Disorder
with Mixed Anxiety and Depresdeviood, back and foot pain (k&son Strack’s self report),
and the following psychosocial stressors: finahgroblems, marital problems, difficulties
accessing appropriate health care. (Tr. 342). She determined that his GAF score was 65. (Tr.
342). She noted his intellectual functioning maifere with treatment, and that Strack had
minimal insight, but that he was oriented, veopperative and his thinking form was very
concrete. (Tr. 341).

On December 15, 2005, Strack spoke withe#f siurse, Barbara Miller, on the telephone
regarding his episodes of passing out. (Tr. 4184 He was offered an appointment in early
January, but requested an earlier appointmemnitdar to be fully evaluated. (Tr. 419). Ms.

Miller advised Strack to visihe ER if he needed to beatwated right away, which Strack

refused to do. (Tr. 419). Ms. Miller noted thpaitor to her telephone conversation with Strack,

* A GAF score measures a clinicianjudgment of the individual's ovdréevel of psychological, social, and
occupational functioningseeDIAGNOSTIC & STATISTICAL MANUAL OF MENTAL DISORDERSText Revision 32 (4th
ed. 2000). The higher the GAF score, the better the individual's level of functioningFAc¢are of 51-60
indicates moderate symptoms, sucli@saffect and circumstantial speedecasional panic attacks, or moderate
difficulty in social, occupational, or school functioning. A GAF score of 61-70 indicatesrsdcheymptoms or
some difficulty in social occupational, or school ftiaging, but generally functioning pretty well, has some
meaningful interpersonal relationships. A GAF score o8Flndicates that if symptoms are present, they are
transient and expectable reactions to psychosocial stressors, and no morehthenpslignent in social,
occupational, or school functioning.



Strack had been a “no show” fitliree other appointments which were scheduled to follow up on
his claimed episodes of gging out. (Tr. 418-419).

On December 16, 2005, Strack was seeDihyshish Khemka for evaluation of his
hypertension, hyperlipidemia, back pain, foothpand his episodes of passing out. (Tr. 414-
418). Dr. Khemka diagnosed him with essdrtigertension, mild hypépidemia, GERD, and
low back pain due to mild degenerative disk dgse (Tr. 416). Dr. Khemka noted that Strack
had been to the ER due to his frequent episofipassing out, but thatéhdoctors could not find
the reason for these episodes. @r5). Strack told Dr. Khemkhat he had passed out three
times, and that there were witnesses to theodps (Tr. 415). However, Dr. Khemka noted
that these witnesses never accompanied Strable t&R, and he always came to the ER alone.
(Tr. 415). Dr. Khemka told Strack that if had any further episodehe should bring any
witnesses to the ER withim so they could determine what exactly was happeh(ifig.416).

2. Medical Evidence from 2006

On January 10, 2006, Strack underwehitrectional capacity evaluation given by
physical therapist Phillip Galeon. (Tr. 392-398)r. Galeon determined that Strack was unable
to perform activities that involve kneeling or stiiry, such as picking up boxes from the floor.
(Tr. 393). However, during an eight hour workyd&track could sit, stand, and walk for twenty
minutes at a time; bend/stoop occasionally; ci@ehksionally; climb stairs frequently; reach
occasionally; balance frequently, push/pull frequently; and lift/carry 10-15 pounds occasionally.

(Tr. 393). Further, Strack could use his faetl hands in repetitive motions. (Tr. 393).

> Following this advice from Dr. Khemk&track visited the ER alone on June 28, 2006. (Tr. 497). Licensed
Practical Nurse Cindy L. Rodriguez noted in the file Btaack indicated that a fridrhad witnessed a passing out
episode and told him it looked like a seizure. (T)49gain, the witness did not accompany Strack to the
emergency room. (Tr. 497). The record contains lettéten by two people who witnessed Strack pass out. (Tr.
906-908). However, there is nothing in the record to inditteat either of these witsses ever accompanied Strack
to the ER or a doctor’s appointment to assist in determining the cause of Strack’s problem.
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On March 1, 2006, Strack underwent a p®jogical evaluatiomonducted by Clinical
Psychologist Wayne J. Von Bargen, Ph.D. @B0-485). Dr. Von Bargen administered the
Wechsler Adult Intelligence SealThird Edition (“WAIS-III"), in which Strack achieved a
verbal scale 1Q score of 71, arfmgmance scale 1Q score of G)d a full-scale IQ score of 67,
which falls within the mild merat retardation range. (T431). Dr. Von Bargen found the
content of Strack’s verbalizatiotsgical, relevant andoherent. (Tr. 480)He noted that during
the testing, Strack “understood instructions igddout worked slowly, “occasionally correctly
completing tasks after allotted time limits had skgh” (Tr. 480). Dr. Von Bargen also noted
that in several parts of the test, Strack corremtiyipleted difficult parts of the test after failing
easier items. (Tr. 481). He wept'Since test items are generally arranged in order of increasing
difficulty, it may be presumed #t he should have been able to correctly perform some of the
easier tasks, thus his resultingies may be a slight underestimaf his actual ability.” (Tr.
481). Dr. Von Bargen acknowledged that Strat®@scores were withithe range of mental
retardation, but declined diagnose him as mentally retadd (Tr. 481-482) Instead, Dr. Von
Bargen diagnosed Strack with Borderline Intdliat Functioning (“BIF”), because it was “likely
to be a more appropriate classification of irtetibal ability.” (Tr. 482) Dr. Von Bargen also
diagnosed Strack with Dysthymic Disorder asdigned a GAF score of 60. (Tr. 482). Dr. Von
Bargen indicated that Strack was able to “adesjya&are for himself and perform routine daily
activities.” (Tr. 482). Further, Dr. Von Bargerptained that: “Individual®f similar intellectual
ability perform best in unskilled or semiskilled occupations, involving relatively repetitive tasks.
Some supervision is usually necessary, butpeddent job functioning is possible. [Strack’s]
cognitive functioning appears to bg#act, and he is capable mfinaging his own funds.” (Tr.

482).



On March 2, 2006, Dr. H.M. Bacchus, Jr., M.D. gave Strack a physical examination. (Tr.
486-488). His final impressions werk) a history of learning disdity; 2) history of right
shoulder, back, and bilateral feet injuries watironic pain; 3) possible history of gout; 4)
depression by history; 5) poorcsal skills by history; 6) hypertesion under fair control; and 7)
GERD treated with medication. (Tr. 487). Dr. Bacchus noted: “Claiajgears to retain the
functional capacity to perform geral, simplified duties, standirtg6 hours in an 8 hour day. He
may function better with limited saiinteraction.” (Tr. 487).

On March 3, 2006, Kenneth Neville, Ph.D. (L) reviewed Strack file and Dr. Von
Bargen’s diagnosis. (Tr. 508-525). Dr. Nevilelicated that there were diagnoses under
categories 12.02 Organic Mental Disorderd=jBand 12.04 Affective Biorders (Dysthymia
Disorder), but indicated that an RFC assess$nmvas necessary because the diagnoses did not
meet the listing requirements. (Tr. 508).. Neville made no diagnosis under 12.05 Mental
Retardation. (Tr. 512). Relative to Strackisdtional limitations, Dr. Neville found that Strack
was only mildly limited in the activities of dg living and maintainng social functioning,
moderately limited in maintaining concentratipersistence, or pacejéthat Strack had not
experienced any episodes of exdted decompensation. (Tr. 51&urther, the evidence did not
establish the presence“@” criteria. (Tr. 518).

Dr. Neville also completed a Mental RPASsessment. (Tr. 522-525). Relative to
Strack’s understanding and memory, Dr. Nevilleedmined that Strack was not significantly
limited in his ability to remember locations andrikdike procedures, or his ability to understand
and remember very short and simple instructibns he was moderately limited in his ability to
understand and remember detailestructions. (Tr. 522). Rative to concentration and
persistence, Strack was not significantly limitecity of the following: his ability to carry out
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very short and simple instriilens; perform activities withia schedule, maintain regular
attendance, and be punctual within customagramces; sustain andinary routine without
special supervision; work in coordination withgyoximity to others without being distracted by
them; and make simple work-related decisiong. §22). Strack was moderately limited in his
ability to carry out detailed instructions; migim attention and concentration for extended
periods, to complete a normal workdaydavorkweek without interruptions from
psychologically based symptoms and to perfatra consistent pace without an unreasonable
number and length of rest periods. (Tr. 522-523)atRe to Strack’s ability to interact socially,
Dr. Neville indicated that Strack was not signifidg limited in any of the following: his ability
to interact appropriately with the general pubéisk simple questiorts request assistance,
accept instructions and respond appropriatetyitewism from supervisors, get along with
coworkers or peers without distracting themerhibiting behavioragxtremes, and maintain
socially appropriate behaviond adhere to basic standardsiefitness and cleanliness. (Tr.
523). Strack was moderately limited in his abitid respond appropriately to changes in the
work setting, but was not significantly limited s ability to be aware of normal hazards and
take appropriate precautions, travel in unfamipilaces or use public transportation, or set
realistic goals or make plans independently of others. (Tr. 523).

Ultimately, Dr. Neville acknowledged Stracktsw 1Q scores, but concurred with Dr.
Von Bargen’s diagnosis of BlIFebause it “fit with history and adaptive behavior.” (Tr. 524).
Dr. Neville also wrote that Stracks able to perform a wide range of tasks without difficulty . . .
can cooperate and tolerate the casual interaatiecsssary to perform tasks . . . appears to have
the cognitive abilities and concentration necessary to complete tasks. [He] can make work related
decisions, remember location and remember Wkekprocedures.” (Tr. 524). Dr. Neville
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concluded that Strack had tbapacity to carry out simplepetitive tasks in a competitive
setting. (Tr. 524).

On April 4, 2006, Dr. J. Sands, M.D. reviewed Strack’s file. (Tr. 507). He determined
that a review of the evidence showed that Stcadlnot have a severe impairment. (Tr. 507).

On June 8, 2006, Strack saw Dr. Kherfdtaevaluation and management of his
hypertension, hyperlipidemia, low back paimtipain, and shoulder pain. (Tr. 497-499).
Strack indicated that heontinued to have emdes of passing out, and was dealing with anxiety
and depression, and that he thougdhad PTSD. (Tr. 498). Dr. Khemka determined that
Strack’s hypertension was under control withdication, and that he had low pack pain
secondary to mild degeneratigisk disease, hyperlipidemia, @D, and depression with PTSD.
(Tr. 499) He referred Strack for another PTS1deening. (Tr. 499). Dr. Wilson declined to do
another PTSD screening since the last one wapleted within a year. (Tr. 499). He also
noted that Strack had never followed up withestuling additional psychagical testing. (Tr.
4909).

On July 20, 2006, Dr. Von Bargen saw Strack again. (Tr. 504-505). Dr. Von Bargen did
not repeat the cognitive functioning screeninggeiih was completed so recently. (Tr. 505). Dr.
Von Bargen’s diagnosis changed only to addistory of Alcohol Dependence, based on
Strack’s self report. (Tr. 505). The diagna#fi8IF remained the same, as did Strack's GAF
score of 60. (Tr. 505).

Also on July 20, 2006, Dr. M. Brill, M.D. reswed the evidence in the file. (Tr. 506).

He affirmed Dr. Sands’ assessment dated Ap2I006, and indicated that Strack did not have a
severe impairment. (Tr. 506). So too, Dr.ddar reviewed the file and affirmed the March
2006 assessment conducteddoy Neville. (Tr. 526).
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On July 24, 2006, Strack was seen at a aldmalth clinic by Dr. Manoj Suryawala,

M.D., a psychiatrist, who made a provisionaghosis of Adjustment Disorder and assigned
Strack a GAF of 75. Then, on July 28, 2006, Stfsatt a comprehensive psychiatric evaluation
completed by Dr. Bruce E. Nerenberg, Ph.Dpswgchologist. (Tr. 616-620). Dr. Nerenberg
found Strack to be “alert and oriented to perplace, time and situation.” (Tr. 619). Strack’s
intellect was “at least averag@nd “his concentration andtantion was good; his memory is
also well within normal limits. He is rather coate in much of his thinking.” (Tr. 619). Dr.
Nerenberg concluded that Strack suffered fiadjustment Disorder with depressed mood,
personality traits, and financial difficulties. (-820). Dr. Nerenberg determined Strack’'s GAF
score to be 62. (Tr. 620).

On August 31, 2006, Strack complained of his passing out “spells,” but his “examination
was grossly normal.” (Tr. 567). On Septber 11, 2006, Strack had a brain MRI which
revealed a mild generalized cerebral atrophth wo intracranial madssions. (Tr. 634).

On September 28, 2006, Strack underwent addsaial Stress & Redistribution Scan.

(Tr. 532-533). The scan show#iked interior perfusion diect most consistent with a
diaphragmatic attenuation artifact. No scintidnapevidence of dipyridamole induced reversible
perfusion abnormalities.” (Tr. 533). Strack alsonpieted an Adenosine Cardiolite stress test on
this date. (Tr. 563-564). Strack experiencedmest pain or prematuxentricular contraction,
although he complained of a headache. (Tr. 5643 resting blood pesure was elevated, but
the response was appropriate. (Tr. 564)e f@sting electrocardiogm was within normal

limits. There was no ST segment depressidadhduring the stressse (Tr. 564).

On October 12, 2006, Strack had a neurology consultation with Dr. Edward D. Zdobylak,
M.D. (Tr. 608). This examination was “grossigrmal.” (Tr. 608). Dr. Zdobylak noted that
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both the cardiac and neurological work-ups wessentially unremarkable.” (Tr. 608). As he
was unable to locate the cause of Strack’s pgssibhepisodes, Dr. Zdobylak referred him to the
Ear, Nose, and Throat (“ENT”) clini;mmd Neuro-ophthalmology, hoping the cause of his
symptoms would be discorexd there. (Tr. 608).

On November 16, 2006, foot and ankle x-rexse taken. (Tr. 531-532). The ankle X-
rays showed joint effusion, soft tissue swelling] arcalcaneal spur, indicating osteoarthritis and
joint effusion. (Tr. 531). The foot x-raysdicated minimal degenerative changes at the
talonavicular and ankle joints and sofstis swelling in the forefoot (Tr. 532).

3. Medical Evidence from 2007

On January 2, 2007, Strack saw Dr. Khemka for a six month check up. (Tr. 590-592).

Strack’s main complaint was his lower backnpaong with his “spells (Tr. 591). Dr.
Khemka acknowledged that the work ups complétgthe cardiologistind neurologist were
both negative. (Tr. 591). Strawkas scheduled to see an ENT wodater in the month. (Tr.

591). Dr. Khemka made no new diagnosis. (Tr. 592).

On January 30, 2007, Strack was seen bySbiu, who diagnosed Strack with gouty
arthritis and indicated that he may bfineom shoe modifications. (Tr. 552).

On April 18, 2007, Strack saw an otolaryngolofisthis passing out episodes. (Tr. 555-
556). Strack again indicatedatithe passing out always hams during the summer, and he
believed it to be because he was taking diwdtc hypertension. (Tr. 555). The conclusion
was that the passing out was notlikdue to any problems with hisner ears. (Tr. 555). The
physician ordered some follow up, but indicabéslsymptoms may have been related to

migraines, hypertension, or medications. (Tr. 555).
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On June 20, 2007, Strack saw his primarg gdrysician, Dr. Khemka for a check up.
(Tr. 581-586). Strack complained of lowexd pain, and Dr. Khemka increased his pain
medication in response. (Tr. 581). Dr. Khemkacatid that at this appointment, Strack’s blood
pressure was under control. (Tr. 582). DreKika made no new diagnosis at this appointment
(Tr. 582). On June 28, 2007, Strack had a folignappointment on his shoes and it was noted
that Strack “walks everywhere” and new shaese ordered because he cracked them. (Tr.
580).

On August 21, 2007, Strack had a secondalegy consultation with Dr. Zdobylak
regarding his headaches and episodes of pagsingTr. 544-545). Dr. Zdobylak noted that
neither the ENT nor the neuro-ophthalmologeehms determined the reason for Strack’s
episodes. (Tr. 545). Strack indicated to Zaobylak that heat exposure and diuretics were
causing his “spells,” and that was the reasoquieworking for the tree service and quit his
paper route. (Tr. 545). Since Strack’s fullhwap for other causes ditbt indicate any other
possibility, Dr. Zdobylak agreeditl Strack that the passing omés “likely related to diuretic
use in the hot sun as thegem to occur always when héngot, humid conditions.” (Tr. 545).

On November 8, 2007, Strack was seen by Dr. Richard Goldburg, an ENT doctor for an
otolaryngology consultation. (Tr. 577-578)r. Goldburg did not do any additional
examination, but reviewed Strasknedical records and suggeastee have a glucose tolerance
test completed. (Tr. 577). Dr. Goldburg rhtwithout any explanation, that Strack was
disabled. (Tr.578).

4. Medical Evidence from 2008

On January 10, 2008, Strack sl Dr. Khemka for a six month check up. (Tr. 572-

573). During the appointment, Strack indicated that he still had pain in his lower back and
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extremities, but indicated that his blood pres$ @ been under control and he had not passed
out in the last year. (Tr. 572).

On February 15, 2008, Jayme Frakes from the Disability Determination Services
reviewed the file and dermined that the evidence suppdrtbe previous mental and physical
diagnoses. (Tr. 527).

On June 10, 2008, Strack saw Dr. Suseela\@or#or his six mortt check up. (Tr. 740-
744). He told Dr. Doravari that he was stitperiencing chronic back dreg pain. (Tr. 740).
He complained of shortness of breath unrel&gehysical activity. (Tr. 740). Dr. Doravari
thought this could be panic attacland advised Strack to keleg appointment at the mental
health clinic. (Tr. 741). Strack did not complaf experiencing episodes of passing out. (Tr.
740-744).

On June 12, 2008, Strack underwent anotbenprehensive psychiatric evaluation,
completed by Carolyn Richeson, a clinical sowatker. (Tr. 737-740). According to Ms.
Richeson, Strack was “oriented on all spherbis thought processes mdogical, he was
cooperative, but his mood was dysphoric. (Tr. 739). Ms. Richeson stated that “most likely
[Strack’s] intellect is within the average rangéTr. 739). Ultimately, Ms. Richeson diagnosed
Strack with Adjustment Disordevith depressed mood. (Tr. 739).

On June 13, 2008, Strack saw Dr. Suryawataénrmental health clinic. (Tr. 736-737).
Dr. Suryawala confirmed Strack’s diagnosisAafjustment Disorder with depression and
assigned Strack a GAF score of 65. (Tr. 736).pkéscribed Strack aamti-depressant. (Tr.
736). Dr. Suryawala noted that Strack was “still fighting with SocialB& and cannot work

because of his back problems.” (Tr. 736).
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On July 23, 2008, Strack underwent a colonpgdo try to determie the cause of his
stomach problems. (Tr. 821-832). As of bearing on July 24, 2008, he had not received the
results of the procedure. (Tr. 948-949).

B. Hearing Evidence
1. Strack’s Testimony

Strack appeared with counsel at the hmgpand testified on his awbehalf. (Tr. 920-
965). Strack testified that he was fifty yeald, married with one child, and currently buying a
home from his brother. (Tr. 920-921). He testifthat his wife generates all of the household
income through her daycare. (921). He also indicated that had a driver’s license and was
able to drive, but his wife drove him to thearing due to the levef pain that he was
experiencing. (Tr. 921-922). Stiatestified that he had trigd get his GED several times, but
had difficulties due to his pooeading and writing skills. (T@22-923). He also had difficulty
with math, other than completing ation and subtraction. (Tr. 923).

Strack then told the ALJ about his jolittort Wayne Newspapers, which he held
directly before his amended onset date. (Tr. 924-926). He stated that it was a full-time position
and that he worked eight to ten hours a day, deligguapers on four routes. (Tr. 924). He also
stated that during the courselo$ workday he walked almost forty miles a day. (Tr. 926).
Strack indicated that he quiis job delivering newspapebgcause he was passing out and
experiencing back and foptin. (Tr. 926).

Relative to his physical conditions, Straektified that he had broken both feet, had
arthritic gout in both feet, and had arthritis in back. (Tr. 927). He also stated that he had

ongoing stomach problems, high blood pressureadmdtory of passing out. (Tr. 928). He
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stated that he could remembesgiag out ten times. (Tr. 928He also indicated that he had a
problem with severe headaches, dizzindspression and mood swings. (Tr. 929).

The ALJ asked Strack to identify his “majaimary problem”, and Strack stated that it
was his back problem and his problem with pagsiut. (Tr. 929). Relative to his back pain,
Strack testified that he was in excruciating paithe mornings, whichot a little better with
pain medication, but then returngdthe evening. (Tr. 929-930)he pain was located in his
lower back, and his pain level aaged an eight or eigjland a half out of ten every day. (Tr.
930). The pain was worse when he tried taalifything or walk up and down stairs. (Tr. 930-
931). Strack also stated the took Hydrocodone for the paimhich gets so bad sometimes he
has to lie down all day. (Tr. 931-932

Strack also described his fqmin. (Tr. 933-935). He teggfl that his feet would swell,
turn purple, and ache so bad thatbeld barely walk on them. (T933). He stated that his feet
are red and hurt every day and that they turn puglery once in awhile.” (Tr. 934). He took
gout medication, which helped. (Tr. 934). He abk® given orthopedic shoes to help him stand
and walk, but he testified thhé could still only walk a block because of the pain. (Tr. 934-
935). He also testified that the Hydrocodone presdribor his back pain did not help the pain in
his feet. (Tr. 935).

When describing his dizziness and headacbeack testified that the dizziness was
related to the “excruciatg” headaches he has every day. (Tr. 93)ack stated that he did not
know what caused the headaches, but that his head would just start hurting and he would get
dizzy. (Tr. 936). Strack indicated that he dat take any additional pain medication to deal
with the headaches, but that he would go to hisdmmn and lie down. (Tr. 936). He also stated
that bright lights and loud noises bother him wherhad a headache (B36). Strack testified
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that the pain would last for three or fdwurs and would fade out, but never completely go
away. (Tr.937). He also indicated that hd baperienced these sympts for three to four
years. (Tr. 937).

Next, Strack described his stomach problemtsch he has experienced for 30 years. (Tr.
937-938). Strack indicated thabstach medication did not help. r(B37). Strack reported that
he had a colonoscopy the day before the heariag attempt to discover the cause of his
stomach pain. (Tr. 948-949).

As to his high blood pressure, Strack tedlifieat he was taking water pills for his high
blood pressure during the entire time that heked the newspaper rout€Tr. 938). He found
out in October 2005 that he was not supposed to take that particular pill if he was exposed to the
sun for prolonged periods of time. (Tr. 939). aBkr stated that he thoigthat his passing out
was due in part to taking thgsll while he was delivering newspars during the day. (Tr. 938).
He indicated that even though his doctors had changed his blesglipg medication, he still got
dizzy and felt like he was going to pass out every ddy. 939). He also ated that at his last
appointment his blood pressure haxhg back to being high. (Tr. 939).

When the ALJ inquired about his abilityperform specific physical activities, Strack
stated that he could walk half a block befoeawould have to stop, and that he could never go
back to walking after resting(Tr. 941-942). He stated thlais daily walking was limited to
walking to his vehicle and to taking his dog out ie back yard. (Tr. 942)Strack testified that
he could stand for five to ten minutes beforenbhd to sit in order tavoid feeling dizzy and
passing out, and that he used aectmassist him in standing analking. (Tr. 943). Strack
testified that he could sit for ten to fifteen minutes before he needed to get up and move around.
(Tr. 944). During Strack’s testimony, he stoodduje to the discomfort he experienced while
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sitting. (Tr. 926, 946). Strack alstated that his doctors toldnmithat he could lift up to ten
pounds, but that sometimes he could not lift as nasch gallon of milk. (Tr. 944). He indicated
that when he tried to lift too much, he had paihis back and his shoulder. (Tr. 944). Strack
stated that he did not have a tight grip anymest likely because of hathritis, and that he
could not bend, stoop, or squat atteltause he would pass out ifdd, and that his wife or his
son tied his shoes for him. (Tr. 945). Straakcated that he climbed the stairs in his home
three or four times daily. (Tr. 945).

Strack indicated thdite also had problems at night. (945-946). He stated that he had
to use the restroom “all the time,” and woke uprguwenty minutes. (Tr. 946). He indicated
that he had experienced these peafd for the last twenty yeaksyt that he had not addressed it
with his VA doctors. (Tr. 946). He also testifiectine woke up with a sengesore throat two to
three times per week for the ldlstee or four years. (Tr. 960He testified that his doctors
thought he was having panic attadist to Strack it felt like hevas “dying.” (Tr. 949-960).

Considering his mental condition, Strackti#ed that he wadepressed about his
situation and not being able to help his fami(Tr. 946). He said he sometimes has mood
swings and is stressed out by his level of pain. 446). Strack also stated that he had memory
problems, and that he could not complete tasksvishing the dishes. (®47). Strack then
testified that he had startedkitag antidepressant medicationdane 2008, but he did not know if
the medication had helped, but it seemed to hefpralax. (Tr. 949). Strack indicated that he
had difficulty being around the twelve children hige cared for on a daily basis, and that he
spent as much time as he could away from thé€fn. 950). He alsbad a difficult time being
around large groups of adults. (Tr. 950). Hedatkd that he and his wife see her family on a
regular basis, but not his familyTr. 951). He said he had a few friends, but that he did not see
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them on a regular basis. (Tr. 951). He tedliflgat he did not smokand last drank ten years
ago because of a previous problem with alcohol abuse. (Tr. 951-952).

When asked to describe a typical daya&irtestified that he normally woke up around
5:30 or 6:00 in the morning, and then iffeé good enough, he performed his personal hygiene,
and then went and sat on the couch for abautour, until he had to get up and move around.
(Tr. 953). Strack indicated thatound 9:30 or 10:00 he waupstairs and took a two hour nap.
(Tr. 953). He then spent time with his wife whitee children were napping. (Tr. 954). In the
afternoon, he laid down again until 3:00. (Tr. 95Ajter that, he eithewent downstairs again
or watched the television in hiedroom. (Tr. 954). He inditzd that he normally bathed at
night. (Tr. 953).

Strack did not read, mostly because ofdasr reading skills, but he occasionally looked
at the sports section of the newspaper. (Tr. @8l). Strack testifiethat he enjoyed watching
baseball on television, but had some trouble canang on the game and could not sit to watch
an entire game because of his pain. (Tr. 955)alkle stated that he did not use the computer or
telephone in his home. (Tr. 956).

Next, Strack testified that he had difficuligthing because of his back pain. (Tr. 957).
He stated that he did not cook much, and sonestiaccompanied his wife to the grocery store,
but usually waited in the car. (T957). Strack testified that latempted to wash the dishes
about once a month, but that he did not do tkierg well. (Tr. 957). He made his bed
occasionally, but did not help with any other houselblores. (Tr. 957-958). Strack stated that
his wife usually mowed their lawn, but that henstimes tried to do it. (Tr. 958). He testified
that he is unable to helpshson with his homework, but tha¢ watched his son’s baseball
games. (Tr. 958). Strack stated that he atigiotierch every week, but he had a difficult time
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sitting through an entirgervice. (Tr. 959). Strack also iéstl that he left the Catholic faith
and became a Lutheran so that he did not hakedel as often in chah. (Tr. 961). Strack
testified that he drove occasionally, but no ntbn a mile at a time. (Tr. 959, 962).

Strack also confirmed that he experienoad nightmares. (Tr. 963). And other than
watching television and watchingshson play baseball, Stracidicated that he had no other
hobbies. (Tr. 960).

2. Vocational Expert’'s Testimony

The ALJ posed a hypothetical to the VEigthwas consistent with the ALJ's RFC
assessment and referenced Strack’s phystallectual, and emotional impairments.
Specifically, the hypothetical involved an indivial of Strack’s age, education, and work
experience who could perform a range of ligimskilled work involving only simple, routine
repetitive tasks with the additional limitatioofa sit-stand option; dynoccasional climbing
ramps or stairs, stooping, kneeling, balancarguching; no climbing ladders, ropes, or
scaffolds; no concentrated exposure to extreaa or humidity; no work at unprotected heights
or dangerous moving machinery; no exposure igghbfights or loud noiseno fast pace or strict
production requirements; and nothiwgere reading, writing, or math is an essential part of the
job. (Tr. 966-967). The VE testified that suaindividual could noperform Strack’s past
relevant work, but could perfor other jobs in the communitgcluding: bagger of garments,
folder of laundry, and inspector, hand packadér. 967). The ALJ then posed a hypothetical
with the same limitations as the first, but witle tliork level reduced froright to sedentary.

(Tr. 968). The VE testified than individual underiose circumstances couhlso perform jobs
in the community including: hand mnpter, table worker, and waxefTr. 968). If one were to
assume that Strack’s testimony was totally iredand was supported by the medical evidence,
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the VE testified that based on the combinationStadick’s conditions, heould not be able to
perform any of the jobs availabin the community. (Tr. 969).
C. The ALJ’'s Decision

The ALJ made the following findings of fact: There was insufficient evidence to
determine if Strack had engaged in any sulisthgainful activity since his amended alleged
onset date of August 31, 2005. (Tr. 31). Straa#t the following severe impairments: chronic
low back pain due to degenerative disc diseaskeoflumbar spine, a history of bilateral foot
injuries, a history of righshoulder injury, reportedeadaches, gout, a history of
GERD/epigastric pain, a histoof hypertension and hyperligchia, a history of recurrent
syncope/passing out episodes and dizziness,tphggsthymic disorder/adjustment disorder
with mixed anxiety and depressed mood, possible®&and BIF. (Tr. 31). However, he did
not have an impairment or combination of imp@nts that met one of the listed impairments in
20 C.F.R. Part 404, Subpart P, Appendix 1. (Tr. 32).

Strack had RFC to perform light work, withe following limitations: a sit/stand option
where he could occasionally change posititmsughout the day; he could only occasionally
climb ramps and stairs, stoop, kneel, balance camach, but unable to climldders, ropes, or
scaffolds at all; and could not work in amve@onment where he would be exposed to bright
lights or loud noises, or whehe would be exposed to extreme heat or humidity. (Tr. 32).
Strack was further limited to simple, routinepeétive tasks not involwig fast pace or strict
production requirements, and cdulot complete tasks whereading, spelling, and math were
essential elements of the job. (Tr. 32).

Strack had a limited education, and on theaded disability onset date, Strack was
considered a younger individual, but at the twhéhe ALJ’'s decision, his age category changed
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to ‘closely approaching advancade.’” (Tr. 38). The ALJ found dih transferabilityof job skills
was not material to the disability deterntioa because the Medical-Vocational Rules supported
a finding of “not disabled,” whether or not Stkahad transferable job skills. (Tr. 38).

Based on Strack’s RFC restrictions, the Alelermined that Strack was unable to
perform any of his past relevant work. (Tr. 38)owever, considering his age, education, work
experience, and RFC finding, the ALJ determined ttineaxte were jobs thaixisted in significant
numbers in the national economy that Stracka@eirform. (Tr. 38). Consequently, the ALJ
found that Strack was not disablaad was not entitled ®ocial security or disability benefits.
(Tr. 40).

lll. STANDARD OF REVIEW

The ruling made by the ALJ becomes thmfidecision of the Commissioner when the
Appeals Council denies reviewiskowitz v. Astrues59 F.3d 736, 739 (7th Cir. 2009).
Thereatfter, in its review, the district cowrill affirm the Commissioner’s finding of fact and
denial of disability benefits if &y are supported by substantial evide@raft v. Astrue539
F.3d 668, 673 (7th Cir. 2008). Substantial evidanmesists of “such rel@nt evidence as a
reasonable mind might accept as adequate to support a conclésarardson v. Peraled02
U.S. 389, 401 (1971). This evidence must berarthan a scintilla kumay be less than a
preponderance3kinner v. Astrue478 F.3d 836, 841 (7th Cir. 2007). Thus, even if “reasonable
minds could differ” about the disability statokthe claimant, the Court must affirm the
Commissioner’s decision as loag it is adequately supportdtider v. Astrue529 F.3d 408,

413 (7th Cir. 2008).

In this substantial-evidence determinatithre Court considers the entire administrative

record but does not reweigh evidence, resolve conflicts, decideansesticredibility, or
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substitute the Court’s own judgmént that of the Commissiondtopez ex rel. Lopez v.
Barnhart,336 F.3d 535, 539 (7th Cir. 2003). Nevertheldss,Court conducts a “critical review
of the evidence” before affirming the Commissiosé&ecision, and the decision cannot stand if
it lacks evidentiary support or arailequate discussion of the issuds.Ultimately, while the
ALJ is not required to address every piecewélence or testimony presented, the ALJ must
provide a “logical bridge” betwedhe evidence and the conclusiomsrry v. Astrue580 F.3d
471, 475 (7th Cir. 2009).

Further, conclusions of law are not detitto deference; so, if the Commissioner
commits an error of law, reversal is requirethaut regard to the voluenof evidence in support
of the factual findingsBinion v. Chater108 F.3d 780, 782 (7th Cir. 1997).

IV. ANALYSIS

Disability and supplemental insurance bésedre available onlfo those individuals
who can establish disability under the terms of the Social Securit{Estok v. Apfell52 F.3d
636, 638 (7th Cir. 1998). Specifically, the claimantst be unable “to engage in any substantial
gainful activity by reason ofrey medically determinable physicad mental impairment which
can be expected to result in deat which has lasted or can é&gpected to last for a continuous
period of not less than 12 months.” 42 U.$@23(d)(1)(A). The Socigecurity regulations
create a five-step sequential exation process to be used irtetenining whether the claimant
has established a disability. 20 C.F.R. § 404.1520(3H#). The steps are to be used in the
following order:

1. Whether the claimant is currentlygaged in substantial gainful activity;

2. Whether the claimant has a medically severe impairment;

3. Whether the claimant’s impairment neeet equals one listed in the regulations;

23



4. Whether the claimant can still perform relevant past work; and

5. Whether the claimant can parh other work in the community.
Dixon v. Massanari270 F.3d 1171, 1176‘?7Cir. 2001). At step three, if the ALJ determines
that the claimant’s impairment or combinat@inimpairments meets or equals an impairment
listed in the regulations, disability &&knowledged by the Commissioner. 20 C.F.R. §
404.1520(a)(4)(ii)). However, if a listing is not treg equaled, in between steps three and four,
the ALJ must then assess the claimant’'s RFGghylin turn, is used to determine whether the
claimant can perform his past work under $tap and whether the claimant can perform other
work in society at step five of the analys6.C.F.R. § 404.1520(e). The claimant has the initial
burden of proof in steps one through four, witile burden shifts to the Commissioner in step
five to show that there are ggificant number of jobs in the tianal economy that the claimant
is capable of performingoung v. Barnhart362 F.3d 995, 1000 (7th Cir. 2004).

Strack’s appeal focuses on step threefiveldo the ALJ’s finding that Strack was not
disabled because Strack did not meet ther@iter listed impairment 12.05C. Strack also
makes a global assertion that the ALJ’s “fimgk” were not supported by substantial evidence.

A. Whether the ALJ’s finding relative to Listed Impairment 12.05C was supported by
substantial evidence.

Strack challenges the ALJ’s finding thatdhid not meet the criteria of Listing 12.05C:
Mental Retardation.

At step 3, the ALJ must determine whether ¢haimant has any of the listed impairments
enumerated in the Listing of Impairments foun@0 C.F.R. pt. 404, Subpt. P, Appendix 1. The
Listing of Impairments (“the Listing”) describempairments for each of the major body systems
that the Social Security Admstration considers to be sevemough to prevent an individual

from doing any gainful activity. 20 C.F.R. 8§ 404.1525(Thus, when a claimant satisfies the
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criteria of a Listing, that peos is deemed disabled and idauatically entitled to benefits,
regardless of his age, edition, or work experiencéd. For each Listing, there are objective
medical findings and other findings that must be met to satisfy the criteria of that Listing. 20
C.F.R. 8§ 404.1525(c)(2)-(3). However, thaiptiff bears the burden to prove that his
impairments meet the requirements of a Listlge Maggard v. Apfel67 F.3d 376, 380 (7th
Cir.1999).

In determining whether a claimant suffersrir a listed impairment, the Seventh Circuit
requires that the ALJ “minimally articulate his or her justification for rejecting or accepting
specific evidence of a disabilityPope v. Shalala@98 F.2d 473, 481 (7th Cir. 1998)erruled
on other grounds by Johnson v. Apfi89 F.3d 561 (7th Cir. 1999). Remand may be necessary
if an ALJ failed to explicitly refer to a relemtlisting and went on to perform a perfunctory
analysis of the claimant’s limitationSee Barnett v. Barnhar8381 F.3d 664, 668 (7th Cir. 2004)
(finding that although the ALJ newa&entified by name the listg relevant to the claimant’s
disability claim, the Court could infer from higitten decision that heorrectly recognized the
applicability of the relevant listingBcott v. Barnhart297 F.3d 589, 595-96 (7th Cir. 2002).

Listing 12.05 contains an introductoryrggraph with the basic description of the
impairment “mental retardation.” Listing 12.05 atsmntains four sets afriteria (A through D).
If the claimant satisfies the degation in the introductory paragrapimd any one of the four sets
of criteria (A through D), then ¢éhclaimant meets the Listing and the claimant will be deemed
disabled. 20 C.F.R. Pt. 404, Subpt. P, App. 1.

Listing 12.05 states:

Mental retardation refers to sigmiéintly subaverage geral intellectual

functioning with deficits inadaptive functioning initially manifested during the

developmental period; i.ethe evidence demonstrates supports onset of the
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impairment before age 22. The required level of severity for this disorder is met
when the requirements in A, B, C, or D are satisfied.
A. Mental incapacity evidenced liependence upon others for personal
needs (e.g., toileting, eating, dressiagpathing) and inability to follow
directions, such that the use ohmtlardized measures of intellectual
functioning is precluded; or
B. A valid verbal, performancer full scale IQ of59 or less; or
C. A valid verbal, performance, @ull scale 1Q of 60 through 70 and a
physical or other mental impairment imposing an additional and
significant work-related lintation of function; or
D. A valid verbal, performance, dull scale IQ of 60 through 70,
resulting in at least two of the following:
1. Marked restriction dactivities of daily living; or
2. Marked difficulties in maintaining social functioning; or
3. Marked difficulties in maintaining concentration, persistence,
or pace; or
4. Repeated episodes of decompensation, each of extended
duration.

20 C.F.R. Pt. 404, Subpt. P, App. 1.

Strack argues that the record evidence ésteds that he satisfies the description in the
introductory paragraph and theteria set fortin subsection ¢.20 C.F.R. Pt. 404, Subpt. P,
App. 1. First, Dr. Von Bargen assessed Stagkaving a verbal ale 1Q score of 71, a
performance scale IQ score of @d a resulting full-scale 1Q score of 67, which falls within the
mental retardation range. Second, Strack arthasis cognitive problems manifested before
age 22, as evidenced by his hospitalization af@geor five after bang hit by a truck (although
beyond this assertion, no further informatioprievided by Strack), his being a poor student, and

his inability to pass the GED. Third, StracKkieees that his significant work-related limitations

® Strack does not argue that his mental condition satisfies the requirements of subsections A, B, or D of Listing
12:05. Relative to subsection A, Strack’s testimony establishes that he can care for himself, and examining
physicians concluded that Strack could perform simpmiéine repetitive tasks. Specifically, Dr. Von Bargen
concluded that Strack “understood instructions readily,Warked slowly, and he wable to “adequately care for
himself and perform routine daily activities”; Dr. Bacclindicated that Strack could perform simplified duties;
and, Dr. Neville concluded that Strack could understemdember, and carry out simple repetitive instructions. In
addition, relative to subsection B, Strack never had a verb&dypance, or full scale 1Q score of 59 or less. As to
subsection D, no evidence showed that Strack sufferekethéimitations in performing activities of daily living,
maintaining social functioning, or maiitiing concentration, persistence,pace, and, Stradkid not experience
episodes of extended decompensation.
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of functions are evidenced by the ALJ's RFC dmiaation. Strack contends that the ALJ’'s
finding that he did not meet thesting, despite his low intelligence scores, was an error. As
such, Strack requests that the Cauntier a finding of disabled.

The Court cannot agree. Even assuming Sthaskmet the requirement that he must have
an impairment imposing a significant work-rteld limitation, as evienced by the numerous
limitations noted in the ALJ’s RFC finding,dtsubstantial evidensaipports the ALJ’'s
determination that Strack did not have a validsiQre of 60 through 70 and that Strack’s mental
impairment was not initially manifested prior to age 22.

In making the Listing determination, the Alacknowledged Strack’s low 1Q scores, but
stated that he agreed with Dr. Von Bargen’sifigdhat Strack’s 1Q scores were underestimates
of his actual cognitive ability. The ALJ theropeeding to explain why the 1Q scores were not
valid:

There is no evidence in tinecord that [Strack] haskn given a diagnosis of

mental retardation range. Rather, Won Bargen felt that the claimant was

functioning in the borderline intellectuange. Furthermore, progress notes

from the Veteran’s Administration indiethat the claimant was felt to be

functioning at least ithe average range of intellect . . .

Based on this objective medical evidence, thd Alated “[t]he undersigned finds no reason to
conclude that the claimaigt mentally retarded.”

In fact, the ALJ was correat concluding that the record lacks any finding that Strack
was mentally retarded. Instead, the record shinat those who disssed Strack’s level of
functioning indicated that he futiened at a higher level. In 2005, a comprehensive psychiatric
evaluation revealed that Strasias functioning with “at least avage” intellect. In March 2006,
Dr. Von Bargen’s psychological evaluation of Strémt him to believe that Strack’s IQ scores

“may be a slight underestimate of his actualitgh because he was able to complete more
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difficult parts of the test after failing easier itemDr. Von Bargen spédically declined to
diagnose him as mentally retarded, butdadtsaid that Strack suffered from Bl urthermore,
after completing a mental RFC assessmeManch 2006, Dr. Neville acknowledged Strack’s
low IQ scores but agreed with Dr. Von Bargefrslings and observed that BIF was an accurate
diagnosis due to Strack’s hosy and adaptive behavior. Jaly 2006, Dr. Van Bargen did not
change Strack’s diagnosis of BIF. AlsoJuly 2006, Dr. Suryawala provisionally diagnosed
Strack with Adjustment Disordeand, Dr. Nerenberg indicated that Strack’s intellect was “at
least average” and noted thateek suffered from Adjustmeilisorder with depressed mood.
And again, in 2008, Strack was said to have #allect “within the avesige range,” and he was
diagnosed by Ms. Richeson and Dr. Suryawath ¥djustment Disorder with depression.
Strack never received a diagnosis of mentaligrceed and his low 1Q scores were specifically
addressed as being underestimafdss level of functioning.

However, the ALJ’'s explanation for discoungfithe IQ scores, did nogst solely on the
medical evidence. Instead, the ALJ also discussed the reasons why Strack’s 1Q scores were
inconsistent with Strack’s developmentadtbry, daily activities, and cognitive ability:

[Strack] has been married several timeshhe a driver’s license, and he has a

young son he is raising. He has a longdmsbf substantial gainful work activity,

including a job as a tree cutter, which semi-skilled work in terms of job
complexity. There is no evidence that the claimant was given special
accommodations in his work activity or that he has any major adaptive deficits

which would signify mental retardation.

The claimant’s mental status exantioas are consistent in showing some
depression/adjustment disorder probleisioes not appear that there is a

"The claimant’s brief states that Dr. Van Bargen didstate his reasons for concluding why the IQ scores were
invalid and accuses Dr. Van Bargen of withholding data because he did not want his conclugioiesdDE 16
at 14]. The Court respectfully rejecgimant’s mischaracterization of D¥an Bargen'’s findings, who after
evaluating Strack on more than one occasion, expliexhlained in detail the basis for his diagnosis, which
included his observations of Strack and the results of Strack’s standard assessment measuresthEuttteer,
claimant’s bald assertions, there is simply no eviderstethle testing measures useere somehow flawed, nor is
there evidence which contradicts Dr. Van Batgentimate conclusions for that matter.
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definitive or conclusive finding of PTSD. His GAF scores have been 60 or

above, at least since the amended alleflygability onset date. Furthermore, due

to his history of frequent failed attempsgetting a GED, it seems reasonable to

conclude that the claimant has diffity in reading, spelling, and math

calculations.

The ALJ’s discussion properly set forth the mecevidence regarding Strack’s ability to

function in society, and thoroughéxplained the circumstances which exemplified Strack’s
adaptive abilitiesSee Maggard v. Aptel67 F.3d 376, 380 (7th Cir. 1999) (recognizing that the
ALJ is to include a discussion of reasons famaduding whether or not ¢tdined IQ scores are
considered valid and consistent with the widlial’'s developmental history and degree of
functional restriction)Adkins vAstrue 226 Fed.Appx. 600, 605 (7th Cir. 2007) (recognizing
that the ALJ properly explained the evidence ttzett doubt on the validity of the 1Q tests,
including contrary evidence gbgnitive ability). Here, thALJ thoughtfully reflected on the
record evidence and explained his reasons forledimg that Strack’s I@cores were not valid
measures of Strack’s ability.

Although it is true that the ALdid not explicitly cite Lsting 12:05 by name, it is clear
that the ALJ conducted the analysis required uhdging 12:05 and repeedly referenced that
his findings were relative to “mental retardati” Specifically, the AL&tated, “[t]here is no
evidence in the record that has been given a diagnosis ofnta retardation” and “[tlhe
undersigned finds no reason to conclude thatthimant is mentally retarded.” These
statements, combined with the detailed findingd the ALJ made regarding Strack’s 1Q scores
and limitations relevant to Listing 12.05C, cdwnly mean that the ALJ considered whether
Strack met the Listing for mental retardatidvioreover, the ALJ’s detked findings make clear
that the ALJ considered stepdle with much more than a “fenctory analysis” and did not

commit a reversible error by failj to specifically cite the Lisg that he was considering.
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Since the substantial evidersigoports the ALJ’'s conclusidhat Strack’s IQ score did
not satisfy the first prong of Listing 12:05, t@eurt need not analyze whether Strack showed
deficits in adaptive functioning initiallpnanifested during the developmental peri®ee
Maggard 167 F.3d at 380. In any event, the Gaates that the ALJ acknowledged Strack’s
history of failed attempts to pass the GED, datcluded that he likely suffered from difficulty
in reading, spelling, and math, and not mentardation (as evidenced by 2003 testing records
previously identified by the AL&long with a lack of any speciatiucation records). Finally,
the ALJ explicitly dismissed Strack’s contentioatthe had any traumatic brain injury resulting
in cognitive difficulties, as all dfis brain testing was negativ®loreover, after noting that
Strack’s GAF scores were all 60 or abovasithe amended onsetelaand after detailing
Strack’s past work and current ability to caowyt daily activities, the ALJ was entitled to
conclude that Strack does not suffer fromdjtive deficits which would signify mental
retardation."See Novy v. Astrud97 F.3d 708, 710 (7th Cir. 200(Moting that if you cannot
cope with the challenges of ordinary everytitgy you are not going to be able to hold down a
full-time job).

Here, the ALJ’'s conclusion that Strackl diot meet the Listing’s requirements for
“mental retardation” is adequatedypported by substantievidence. In fact, its unlikely that
the ALJ’s analysis could kra been more elaborate.

B. Whether the ALJ’s findings were supported by substantial evidence.

Strack next argues thatette is substantial evidence that “overwhelmingly supports a

finding of disability.” [DE 16 at 14]. In suppoof his position, Strack states that he “has

approximately 15 to 23 impairments . . . [and] [@fhtheir combined symptoms and the toll of
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the multiple medications needed to treat thentarsidered, it is clear that the Plaintiff cannot
maintain regular and continuous employment.” [DE 16 at 14-15].

Despite generally alluding to his long leftmedical limitations and medications, Strack,
by counsel, has not developedagument for why any siddfect from medication or any
medical limitation, singly or in combination, ugrts his position that the ALJ erred in denying
him benefits. “[I]t is not this court’s respahsity to research andonstruct the parties’
arguments, and conclusory analysis will be construed as wai&eoss v. Town of Cicero, IJI.
619 F.3d 697, 704 (7th Cir. 201@ee Johnson v. Apfdl89 F.3d 561, 562 (7th Cir. 1999) (“we
require that an issue to be paged must be developed and nwrely mentioned”). Moreover,
as the Commissioner points out, Strack does neicobp the ALJ’s credibility finding, he does
not specifically challege the RFC finding or the hypotheticplestions posed by the ALJ to the
VE, and he does not object to the ALJ’s relmoa the VE's testimony. In fact, Strack’s
counsel does not present any argument supportésyblauthority and citeons to the record,
and his generalized assertioneofor is not sufficient tahallenge an adverse rulin§ee
Anderson v. Hardmar241 F.3d 544 (7th Cir. 2001) (discusgithat the rules equally apply to
pro se litigants). As a resuifrack waives the arguments thatdoes not make concerning the
ALJ’s findings. Moreover, even if Strack had not waivédse contentions, they all would fail.
1. ALJ’s Credibility Determination

Because the ALJ is in the best positiorbserve witnesses, an ALJ’s credibility
determination will not be upset on appeal so loni fisds some support in the record and is not
patently wrongHerron v. Shalalal9 F.3d 329, 335 (7th Cir. 1994). Indeed, “[o]nly if the trier
of facts grounds his credibility finding in an @pgation or argument &t is unreasonable or
unsupported . . . can the finding be reversddchaska v. Barnhard54 F.3d 731, 738 (7th
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Cir. 2006). However, as a bottom line, SSR7@6requires an ALJ to consider the entire case
record and articulate specific reas to support his credibility findingzolembiewski v.
Barnhart 322 F.3d 912, 915 (7th Cir. 2003). Furtherjlevn ALJ is not required to provide a
complete written evaluation of every piecaedtimony and evidence, an ALJ cannot simply
state that an individual’s allegans have been considered aattthe individual's allegations are
not credibleRice v. Barnhart384 F.3d 363, 370 (7th Cir. 2004); SSR 96-7p.

The process for evaluating a claimant’'mypyoms is organized around two major steps.
First, the claimant must provide objectivedical evidence of a medically determinable
impairment or combination of impairments theasonably could bepected to produce the
alleged symptoms. 20 C.F.R. § 416.929(a)-(b)Sthack’s case, the ALJ found that Strack’s
medically determinable impairments could readuoy be expected to cause Strack’s alleged
symptoms (Tr. 33).

Second, after the first step is satisfiedthry claimant, the ALJ nsat then evaluate the
intensity, persistence, and limiting effects of itn@ividual’s symptoms to determine the extent
to which the symptoms limit the individual’s ability to do basic work activities. 20 C.F.R. §
416.929(a). While an ALJ may not reject subjective complaints of pain solely because they are
not fully supported by medical testimony, theJAnay consider that as probative of the
claimant’s credibility Powers v. Apfel207 F.3d 431, 435 (7th Cir. 2000); SSR 96-7p. The
regulations identify seven examplalsthe kind of evidence thatéhALJ considers, in addition to
objective medical evidence, whassessing the credibility ah individual's statements:

(1) the individual's daily activities; (2) the location, duration, frequency, and

intensity of the individual’'s pain or loér symptoms; (3) factors that precipitate

and aggravate the symptoms; (4) the type, dosage, effectiveness, and side effects

of any medication the individugakes or has taken to alleviate pain or symptoms;

(5) treatment, other than medication, thdividual receives or has received for

relief of pain or other symptoms; (6) any measures other than treatment the
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individual uses or has used to relieve pain or other symptoms (e.g., lying flat on

his or her back, standirfgr 15 to 20 minutes evelyour, or sleeping on a board);

(7) any other factors concerning thedividual’'s functional limitations and

restrictions due to pain or other symptoms.

20 C.F.R. 8 416.929(c); SSR 96-70. The ALJ nestdmechanically recite findings on each
factor, but must give specifreasons for the weight given tize individual’s statementgvare v.
Apfel,2000 WL 1707942 (S.D. Ind. 2000); SSR 96-7p.

Reviewing the ALJ’s opinion, the Court cong&s that the ALJ adequately considered
the evidence of record and gave specific reagmrthe weight he gave to the statements made
by Strack and his wife (who completed recordsupport of Strack’s appktion for benefits).
First, the ALJ was careful to summarize andsider all of the statements. Then, after
concluding that theses statements were notedpntiredible, as they concerned the intensity,
persistence, and limiting effeat$ Strack’s symptoms, the ALJ detailed the significant amount
of record evidence which supported his conclusion.

Specifically, the ALJ summarized Strack’dwminous medical recosdand the treatment
that Strack sought from variounsedical providers for his mangentified mental and physical
problems. The ALJ noted that Strack’s treatment did not include any surgeries for his multiple
musculoskeletal complaints, and that Strack wawilling to take psychotropic drugs until June
2008. The ALJ discussed the various professional opinions issuedftbrd the course of
Strack’s treatment, including the fact that nuwifngs supported Strack'®ving any neurological
deficits.

The ALJ discussed the location, frequency iaehsity of Strack’s various problems, as
reflected in the various documented functiaregdacity assessments and resulting GAF scores

assigned to Strack. The ALJ notibat in 2008, Strack reported thed had not passed out in the

last year, but he did have dizzy spells. Rhd discussed Strack’s daily activities, which
33



included his walking a lot, or &ast enough to wear out his shpgespite Strack’s testimony to
the contrary. The ALJ pointed out that Straak stand three times during the course of the
hearing, but he also pointed out that Strack didusetan assistive device to stand or walk. The
ALJ identified the inconsistencies between Straic#t his wife’s accounts of Strack’s limitations.
Moreover, the ALJ explained that Strack’s Vécords were “replete with references to the
claimant being preoccupied with obtaining diigbbenefits.” These explanations all support
the ALJ’s opinion that neither Strack, rtas wife, were completely credible.

It is possible that a different conclusion might be warratitéa Court considered only
Strack’s subjective complaints, his wife'ssartions, and Dr. Goldlgis single conclusory
treatment note from November 2007 that Strack diaabled. But in this regard, it must be
remembered that the record contains objecheeical findings and an extensive summary of
Strack’s treatment, present and past daily di&s; and his work history, etc., which are not
commensurate with Strack’s subjective ailmemtad while this Court believes that the ALJ’s
opinion is sound, even if reasonabiends could differ about the disidity status of Strack, the
Court must affirm the Commission decision as long as it is ajleately supported-as it is here.
Elder v. Astrue529 F.3d 408, 413 (7th Cir. 2008). Given the ALJ’s extensive discussion of the
record evidence, the Court finds that theJA.credibility determination, along with his
determination concerning the extent to whicta8it’s symptoms limited his ability to do basic
work activities, is substantiallyupported by the evidence in tleeord. Accordingly, the ALJ
did not commit error in this respect.

2. ALJ’s Residual Functional Capacity Determination

The ALJ must determine the claimant’'s@before performing steps four or fivéoung

362 F.3d at 1000; 20 C.F.R. 8 404.1520; SSR 96-8p. RFC is an assessment of the work-related
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activities a claimant is able to perform on guiar and continued basis despite the limitations
imposed by an impairment or combination of impairmdats.This finding must be assessed
based on all the relevant evigdenn the record, 20 C.F.R4894.1545(a)(1), must consider all
medically determinable impairments evenot considered “severe,” 20 C.F.R. §
404.1545(a)(2), and must be sugpdrby substantial evidendglifford v. Apfe] 227 F.3d 863,
873 (7th Cir. 2000).

The ALJ has final responsibility for deciding a claimant’s RFC, which is a legal decision
rather than a medical ongee20 C.F.R. 88 404.1546(c), 404.1527(e). Consequently, an ALJ’s
decision cannot stand if it lacksidentiary support or an adee discussion of the issues.

Lopez v. Barnhart336 F.3d 535, 539 (7th Cir. 2003). Further, an ALJ must evaluate both the
evidence favoring the claimant as well as the evidence favoring the claim’s rejection and may
not ignore an entire line of evidenit&t is contrary to his findingsGolembiewski v. Barnhart

322 F.3d 912, 917 (7th Cir. 2003urawski v. Halter245 F.3d 881, 888 (7th Cir. 2001).
Nevertheless, an ALJ need not provide atemitevaluation of every piece of testimony and
evidenceGolembiewski322 F.3d at 917. Instead, an ALJ need only minimally articulate his
justification for accepting or rejen specific evidence of disabilitiderger v. Astrugs516 F.3d

539, 545 (7th Cir. 2008).

The ALJ recognized that Strack had selvseaere impairments, but concluded that,
despite those impairmentStrack had the RFC to:

[Plerform “light” work as definedn 20 CFR 404.1567(band 416.967(b) (i.e.

lift/carry/push/pull 20 pounds occasidiyaand 10 pounds frequently, and

sit/stand/walk at least 6 hours of arh8ur workday), except that he needs to

have a sit/stand option (where he can occasionally change positions throughout

the eight-hour workday but can still remain attentive to the task at hand). He is

only occasionally able to climb ramps and stairs, stoop, kneel, balance, and

crouch and he is not able to climb laddeogpes, or scaffolds at all. He cannot

work in environments where he wouldvieaexposure to bght lights or loud
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noises or where he would have coricated exposure to extreme heat or

humidity. He also needs to avoicdZards (such as working at unprotected

heights or around dangerous moving maetyh In addition, the claimant is

limited to simple, routine, repetitive tasitsat do not involve a fast pace, strict

production requirements, or tasks wheradiag, spelling, and math calculations

are an essential gaof the job.

The ALJ noted that his RFC assessment jpa@ted both, Strack’s physical and mental
limitations, and explained that H&~C findings were consistenitty, or more restrictive than,
the record reflects.

In fact, a review of the state agency resprghich the ALJ referred to, shows that in
April 2006, Dr. Sands reviewed Stragkile and determined th&track did not have a severe
impairment, and Dr. Brill also reviewed thiefin July 2006 and agreed with Dr. Sands’
assessment. Also in July 2006, Dr. Kladder reehe file and affirmed Dr. Neville’s finding
(who conducted a mental RFC assessment) and found that Strack had the capacity to carry out
simple repetitive tasks in a competitive settifidne review conducted by the State Agency in
February 2008, also resultedan agreement with Strackevious mental and physical
diagnoses.

The ALJ also noted that his RFC assessmas consistent with the RFC evaluation
completed in March 2006, by Dr. Bacchus, who physically examined Strack and reviewed
Strack’s medical history and the previousevations made by his treating doctors. Dr.
Bacchus determined that Strack could “perform general, simplified duties, standing 5-6 hours in
an 8 hour day.”

Importantly, the ALJ also identified the results of Strack’s January 2006 functional
capacity evaluation conducted by a physical thetaptsich indicated that Strack may be further

limited in his physical abilitiesSpecifically, the physical therapieported that Strack had an

inability to kneel, squat, crawdnd reach, and that Strack could only sit, stand, and walk for
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twenty minutes at a time. Yet, the same ev@nanoted that Strack was less restricted in his
ability to climb stairs and balance. The ALJ expéd that he fully considered the results of the
therapist’s evaluation, but noted that thenogm was not given by a physician and that the
therapist’s findings were inconsistent witte objective medical evidence and the medical
opinions rendered relative to Strack’s plgscondition, as identified by the ALJ.

Regarding the ALJ’s assessment of Strack’stadeabilities, the ALJ explicitly found, as
did Dr. Neville, that Strack was only mildlynited in his activities of daily living and
maintaining social functioning, amdoderately limited in maintaing concentratin, persistence,
or pace. The ALJ then explained that whilea&k would have “some moderate limitations in
sustaining concentration, persistence, or pace”stovdy to the extent that Strack “likely would
not be capable of completing complex otailed tasks, but could successfully perform
unskilled, simple, routine work tasks.” Thtise ALJ limited Strack to performing “simple,
routine, repetitive tasks, that do not involve st faace, strict production requirements, or tasks
where reading, spelling, and matdlculations, are an essentiattpat the job.” As the ALJ
acknowledged, the additional restrictions includelis RFC determination relative to pace and
production requirements were to accommodate Strack’s menittions, and were consistent
with, and even more resttiee than, the opinions renderby the physicians of record.

Specifically, the ALJ’s opinion relative to &tik’s mental limitations was consistent with
Dr. Von Bargen’s determination that Strackwd perform best in unskilled or semiskilled
occupations involving relatively repetitive tasisd Dr. Bacchus’s opinion that Strack could
perform general, simplified duties. In additiohe ALJ's RFC finding wamore restrictive than
Dr. Neville’s opinion that Strack had the cappéd carry out simple repetitive tasks in a
competitive setting. After the ALJ discuss&tlack’s mental conditions and thoroughly
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explained the basis for his RFC assessmeniltldeconcluded that there was no reason to give
more mental restrictions thamdicated in his RFC assessment.

Also of note,in determining Strack’s RFC, the Alfurther relied on Strack’s pleasant,
cooperative, and articulate accounting of his immpeants at the hearing, and the ALJ explained
why there was no reason to conclude that Stneakmentally retarded or further limited in his
ability to perform mostly simple, unskilled work, as previously detailed.

In sum, the ALJ’s thorough comparatiaealysis of the opinions rendered by the
numerous treating professionals and examipimgsicians, the fact that the resulting RFC
finding was more restrictive thdhe findings made by the physiciaoisrecord, and the fact that
Strack does not identify any impairment or comaition of impairments which the ALJ failed to
account for in making the RFC determinatiomwlthis Court to find that Strack’'s RFC
determination was more thawdlequately supported.

3. ALJ’'s Hypothetical Questions Posedhe VE and Reliance on the VE's testimony

If the claimant cannot perform his past relevaork, as is the case with Strack, then the
analysis at Step 5 focuses on whether the claimant can make an adjustment to other work. 20
C.F.R. 8 404.1520(a)(4)(v) and (gt Step 5, the ALJ considemaimerous factors, such as: the
claimant’s RFC, age, education, and work eigrese, to see if the claimant can make an
adjustment to other workd. If a claimant can make an adjustment to other work, then the ALJ
will find that the claimant is not disabledd. However, if the claimant cannot make an
adjustment to other work, théime ALJ will find that the claimarns disabled. 1d.

At this step, the ALJ often utilizesahestimony of a VE, piffering hypothetical
guestions consistent with tiié.J’s RFC findings. To the extent that the ALJ relies on the
testimony from a VE, the hypothetical question posed to the expert must incorporate all relevant
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limitations from which the claimant suffersander to accurately gauge how many jobs are
available to the claimamh the national economy.oung 362 F.3d at 1003. In addition, when
posing hypothetical’s to a VE, thegulations require #t the ALJ consider the combined effects
of a claimant’s impairments. 20 C.F.R. § 404.1523.

Further, when a VE provides testimony abibet requirements @& specific occupation,
the ALJ has an affirmative duty to ask whetther testimony conflicts ith the Dictionary of
Occupational Titles (“DOT”)Prochaska454 F.3d at 7334ofer v. Astrue588 F.Supp.2d 952,
965-66 (W.D. Wis. 2008). When there is apant conflict betweethme VE's testimony and
the information provided in the DOT, the ALJshan affirmative responsibility to obtain a
reasonable explanation for the apparent confleerman v. Astrues46 F.3d 456, 462-63 (7th
Cir. 2008);Hofer, 588 F.Supp.2d at 966SR 00-4p.However, where claimant’s counsel did
not identify a conflict at thlearing, the claimant mushow that the conflict wasbvious
enough that the ALJ should have mdkup on it without any assistan@uerman 546 F.3d at
462-63;Hofer, 588 F.Supp.2d at 966-67.

In the present case, the A&damined all of Strack’sritations and quantified their
effects. The ALJ then posed a hypatical to the VE which incorpated all of Strack’s specific
limitations, including both his physical and mertahditions, as set forth in the ALJ’'s RFC
finding. Strack does not suggest that the hypothleticluded a task thate could not perform
based on an identified physical ormte limitation from which he suffersTherefore, the
hypothetical question posed to the VE wasperly submitted since it was based on an
appropriate RFC determination iwh was sufficiently supported by the ALJ’s analysis of the
record evidence. Furthermore, the ALJ went stiep further and posed a hypothetical with the
same limitations as the first, but with the wéekel reduced from light to sedentary. This more
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restrictive hypothetical resulted amnumber of jobs still availadl The ALJ properly noted that
while the sit/stand option was not recognizedh®/DOT, he included this restriction in the
hypotheticals posed to the VE, who then testifeethe availability ofvork in the national
economy which Strack could perform.

Ultimately, the ALJ determined that baswdthe VE's testimony, while Strack could not
perform any of his past relevant work, he could perform a significant nurhjgys available in
the economy, including bagger of garments,dolof laundry, inspector, and hand packager.

Keeping in mind that a reviemg court is not to substitutes own opinion for that of the
ALJ’s or to re-weigh evidence, bthtat the ALJ must build a logal bridge from the evidence to
his conclusion, the Court finds that the ALJrenthan adequately considered the record
evidence, posed hypothetical questions totBevhich appropriatel included Strack’s
limitations, and was not in error nelying on the VE’destimony. Because Strack is capable of
performing work that exists in significant numbers in the natieoanomy, he is not disabled,
20 C.F.R. § 404.1520(g), and the Court finds thatAhJ’s findings are sufficiently articulated
and supported by substantial evidence.

V. CONCLUSION

The ALJ’s determination that Strack did moeet Listing 12.05 fomental retardation
was supported by substantial evidence. The Cosotrajects the globakaertion that the ALJ’s
opinion was deficient. In facthe ALJ’s analysis is thorough and complete. Accordingly, this
CourtAFFIRMS the Commissioner’s decision pursuansémtence four of 48.S.C. § 405(Q).
The clerk is instructed to term the case antir judgment in favasf the Commissioner.

SOORDERED.
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ENTERED: September 13, 2011

/s/ JON E. DEGUILIO

Judge
Lhited States District Court
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