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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
FORT WAYNE DIVISION
STAN KINDER,
Plaintiffs,
V. CAUSE NO. 1:10-CV-457 JD

GAS CITY POLICE DEPARTMENTEet al.

~— e e L —

Defendants )

OPINION AND ORDER

On August 22, 2010, Gas City police officer William Starr used a taser on Plaintiff Stan
Kinder during the course of an arrest. Kindled'a complaint pursuant to 42 U.S.C. § 1983 naming
the Gas City Police Department and Officer Starr as defendants [DE 1]. This Court screened the
complaint and, pursuant to 28 U.S.C. § 1915A(by{iBmissed Kinder’s claim against the Gas City
Police Department, but allowed his Fourth Ameedirexcessive force claim against Officer Starr
in his individual capacity to proceed. [DE 6Jn March 28, 2012, Officer Starr moved for summary
judgment pursuant to Fed. R. Civ. P. 56. Kinder did not respond.

Summar judgmen is prope where the pleadings depositions answer to interrogatories,
anc admission on file, togethe with the affidavits if any show tharthereis nc genuincissue¢as to
any materia fact anc the moving party is entitlec to judgmen as a matte of law. Celote: Corp. v.
Catret|, 477U.S.317 33C(1986);Lawson v. CSX Transp., In@45 F.3d 916, 922 (7th Cir. 2001);
Fed. R. Civ. P. 56(CA “material” facl is one identifiec by the substantiv law as affecting the
outcome of th suit. Andersol, 477 U.S. al 248. A “genuine issue” exists with respect to any such
materia fact, anc summar judgmen is thereforcinappropriate wher “the evidenciis sucl thaia
reasonabl jury coulc returr a verdict for the non-moving¢ party.” Id. On the othel hand, where a

factual record taken as a whole conot leac a rationa trier of faci to find for the non-moving
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party thereis nagenuincissuefor trial. Matsushiti Elec Indus Co.v. Zenitt RadicCorp., 475 U.S.
574 587 (1986 (citing Bank of Ariz.v. Cities Servs Co,, 391U.S,253 28€(1968)) In determining
whether a genuine issue of material fact exists, this Court must construe all the light most
favorable to the non-movin¢ party as well as draw all reasonable justifiable inference in her
favor. Anderso;, 477 U.S. al 255 King v. Preferrec Technica Grp., 16€ F.3c 887 89C (7th Cir.
1999) But the non-movin¢ party cannd simply rest on the allegations or denials contained in its
pleadings It mus present sufficient evidence to st the existenc of eact elemen of its caston
whichit will bea the burder aitrial. Celote: Corp.v. Catret, 477U.S 317 322-32:(1986) Robin
v.EspcEng’'g Corp., 20CF.3c 1081 108¢ (7th Cir. 2000. Furthermore the non-moving party may
rely only on admissibl evidence Lewis v. CITGO Petroleum Cor}, 561 F.3d 698, 704 (7th Cir.
2009).

Kinder alleges that Officer Starr used excesfivee when he arrestl Kinder. “The right
to make an arrest or investigatory stop necessarily carries with it the right to use some degree of
physical coercion or thre#ttereof to effect it Graham v. Conne90 U.S. 386, 396 (1989). All
claims that law enforcement officers have usexesive force — deadly apot — in the course of
an arrest, investigatory stop, or other seizure foée citizen should be analyzed under the Fourth
Amendment and its reasonableness stan@&aham v. Connqr490 U.S. aB95; see alshopez
v. City of Chi, 464 F.3d 711, 718 (7th Cir. 2006) (“the prdies of the Fourth Amendment apply
at arrest and through ti&ersteinprobable cause hearing, due process principles govern a pretrial
detainee's conditions of confinement after thegiadlidetermination of probable cause, and the
Eighth Amendment applies following conviction.”Retermining whether the force used to effect
a particular seizure is ‘reasonable’ under the foilmendment requires a careful balancing of ‘the

nature and quality of the intrusion on the indival’'s Fourth Amendmenhterests’ against the



countervailing governmental interests at staki.at 396, quotindJnited States v. Placd62 U.S.
696, 703 (1983).

“The test of reasonableness under the Fourte#dment is not capable of precise definition
or mechanical applicationBell v. Wolfish441 U.S. 520, 559 (1979). The gtien is “whether the
totality of the circumstances” justifies the officer’s actioBsaham v. Conne90 U.S. at 396,
guoting Tennessee v. Garndi7l U.S. 1, 8-9 (1985). “The ‘reasda@ness’ of a particular use of
force must be judged from the perspective oéasonable officer on the scene, rather than with
20/20 vision of hindsight,” and “the calculusredsonableness must embody allowance for the fact
that police officers are often forced to makétsgecond ydgments — in circumstances that are
tense, uncertain, and rapidly evolving — about thelwarhof force that is necessary in a particular
situation.”Graham v. Connerd90 U.S. at 396-397. “Not every pushshove, even if it may later
seem unnecessary in the peace of a judgamsbbrs,” violates the Fourth Amendmeddt.at 396,
guotingJohnson v. Glick481 F.2d 1028, 1033 (2d Circert. denied414 U.S. 1033 (1973).

The question in a Fourth Amendment excesase of force case is “whether the officers’
actions are ‘objectively reasonahtelight of the facts and circumstances confronting them, without
regard to their underlying intent or motivatiotGtaham v. Conne#41 U.S. at 497Swanson v.
Fields, 814 F.Supp. 1007, 1018 (D. Karajfirmed 13 F.3d 407 (10th Cir. 1993) (“the test is not
what in hindsight seems prudent, but whatasonable officer would do in the heat of the
moment.”) Courts should take into account the totalityre facts confronting the officer and begin
their analysis from the moment the officer firsslt@ntact with the suspect “in order to place the
officer’'s conduct in context.Estate of Phillips v. City of Milwauke#23 F.3d 586, 592 (7th Cir.
1997),cert. denied522 U.S. 1116 (1998).

In support of his motion for summary judgmedfficer Starr submits his own affidavit [DE



43-1], photographs of the scene of the arrest [DE 43-2 and 3], documents from the criminal
prosecution filed against Kinder [DE 43-4], andtifid medical records from the Marion General
Hospital [DE 43-5]. Officer Starr’affidavit recounts his version bfs arrest of Kinder on August

22, 2010, which contradict the allegations contained in the Plaintiff's complaint.

Because the Defendant met his initial okiigga under Fed. R. Civ. P. 56, the burden shifts
to the Plaintiff to come forth with evidence sufficient to allow a factfinder to decide in his favor the
guestion of whether Officer Starr used essiee and unnecessary force on him on August 22,2010
Celotex Corp. v. Catretd 77 U.S. 317 (1986). Although the Dedlant provided the Plaintiff with
an extensive warning, as requireddigicaid v. Vail,969 F.2d 594 (7th Cir. 1992)imms v. Frank
953 F.2d 281 (7th Cir. 1992¢rt. denied504 U.S. 957 (1992), arigtwis v. Faulkne689 F.2d 100
(7th Cir. 1982), of the consequences of sobmitting an affidavit stating facts opposing his
dispositive motion [DE 44], Kinder has not responded to his summary judgment motion.
Accordingly, the Court must accept the Defendamtisontested sworn statements of fact as true.

The Defendant’s submissions establisht thn August 22, 2010, Ofiers Starr and Micah
Burdette responded to a domestic problem call [DE 43-18f&hdi Firebaugh, who had called the
police, told them that Kinder was intoxicated, kacen her keys, and that she feared for her safety
[DE 43-1 1 3]. Kinder fled and hid behind a freegling garage, where Qfér Starr found him [DE
43-1 11 5, 12]. It was dark andfi©er Starr had only his flashlight for illumination [DE 43-1 { 11].
Officer Starr identified himself as a police offi¢BE 43-1 1 13] and when Kinder did not come out
from behind the garage he called for backup f@fficer Burdette [DE 43-1  14]. Officer Starr
ordered Kinder to put his hands into the air, which Kinder ignored [DE 43-1 {{ 15-16].

Kinder had a pool cue in his right hand andsthing else that Officer Starr could not

identify in his left hand [DE 43-1  17]. OfficereBt ordered Kinder several times to drop the items



in his hands, but Kinder did not comply [DE 43} 18-20]. Kinder appeared to point the item in
his left hand at Officer Starr [p43-1 § 21]. Officer Starr, beliewy that the item in Kinder’s left
hand might be a gun shot Kinder with his td8dt 43-1 § 21]. Kinder fell to the ground, but after
five seconds he started to rise again [DE 432%]{Officer Starr orderelinder to stay down and
show his hands, but Kinder did not comply [DE 43-1 { 26]. Officer Starikshdéer again with his
taser, causing Kinder to drop the item in histeftd [DE 43-1 § 27], which turned out to be a cell
phone [DE 43-1 1 30].

After he was placed into custody, Kinder tolffiCer Starr that he had a pacemaker [DE 43-1
1 28]. Officer Burdette took Kinder to the Marion General Hospital, where he was evaluated and
cleared to be taken to the Grant County [I2# 43-1 § 35]. The ho#jal records submitted by
Officer Starr establish that Kinder's pacemak®s still functioning, that he did not complain of
pain, and that the taser wounds were “well aWvagn the pacemaker” [DE 43-5 at pp. 4-7]. As a
result of this incident, Kinder eventually pleadgulty to resisting law enforcement in violation of
Ind. Code § 35-44-3-3, which has since been repealed.

The question before the Court is “whetherttitality of the circumstances” justifies Officer
Starr’s actionsGraham v. Conne90 U.S. at 39Gjuoting Tennessee v. Garnédi7l U.S. 1, 8-9
(1985). InBell v. Irwin, 321 F3d, 637 (7th Cir. 2003), the Seventh Circuit stated:

When material facts are in dispute, then the case must go to a jury, whether the

argument is that the police acted unreabfjnbecause they lacked probable cause,

or that they acted unreasonably becaheg responded overzealously or with too

little concern for safety. But when material facts (or enough of them to justify the

conduct objectively are undisputed), thearthwould be nothing for a jury to do

exceptsecond-guess the officers, whi@rahamheld must be prevented. Since

Grahamwe have regularly treated the reasoaabks of force as a legal issue, rather

than an analog of civil negligence. Thispears to be the accepted rule; the Bells do

not cite, and we could not find any p&atahamappellate opinion holding that the

reasonableness of using force is a jury question even if no factual disputes require
resolution.



Bell v. Irwin, 321 F.3d at 640 (emphasis in original, citations omitted).

Based on the undisputed facts set forth in Offgtarr’s affidavit, the Court concludes that
Kinder fled from Officer Starr, that he had a pook in one hand and an unidentified object in the
other, and that he refused Officer Starr’s ordemitdiis hands into the air, to drop the items in his
hands, and to stay down and show his hands. GiagrKinder failed to comply with a reasonable
and necessary orders, that he was carrying a pephad that Officer Starr had a reasonable belief
that Kinder might be armed with a gun, some levébafe was valid to effectuate this arrest. It may
be that Officer Starr had other options, suchh&suse of physical force aside from the taser,
available to him to effectuate the arrest. But the option Officer Starr chose is within the range of
objectively reasonable responses to Kinder’s intransigence.

Furthermore, even if the Court were pedea that Officer Starr's use of force was
unconstitutional as a matter of law, Officera®twould beentitled to qualified immunity.
“[GJovernmental actors performing discretionaiynctions enjoy qualified immunity and are
‘shielded from liability for civil damages insofar as their conduct does not violate clearly established
statutory or constitutional rights of wiica reasonable person would have knowEstate of
Escobedo v. BendeB00 F.3d 770, 778 (7th Cir. 2010), quotballenger v. Oaked73 F.3d 731,

739 (7th Cir. 2007)Harlow v. Fitzgerald 457 U.S. 800, 818 (1982). Thewts have developed a
two-pronged test for the availabilibf qualified immunity at the sumary judgment stage. The first
guestion is whether, taking the facts in the ligidst favorable to the plaintiff, the defendant’s
conduct violated a constitutional rightaucier v. Katz533 U.S. 194, 201 (2001) (overruled in part
by Pearson v. Callahgn555 U.S. 223 (2009)). The second question is whether that particular
constitutional right was “clearly established” at the time of the alleged viol&dion.

The Court has already concluded that Officer Starr’s use of force was constitutionally
reasonable. But even if it did violate a constitutlarght, that right was not clearly established as
of August 22, 2010. The courts are still grappling with the relationship between the Fourth

Amendment and the use of tasers to effectuate arrests or neutralize threats to law enforcement, and



outcomes in the case law vary substantially. léar, at least, that the use of a taser iprose
unconstitutional force. Sdeewis v. Downe)y581 F.3d 467, 477 (7th Cir. 200®¢rro v. Barnes
624 F.3d 1322 (10th Cir. 2010) (“The use of tasers in at least some circumstances — such as in a
good faith effort to stop a detainee who is attempting to inflict harm on otlearscemport with
due process.”). But it is also clear thiader some circumstances it can be. See,Wilienbring
v. City of Breezy Poin2010 WL 3724361 at *6 (D. Minn. Sept. 16, 2010) (collecting cases). In
those cases in which courts have found taseumisEisonable, however, either the force used was
much more egregious, the governmental interest was less compelling, or both, than is the case here.
In short, the Court is aware of no case which reached a different outcome on facts sufficiently
analogous to this case to justify concluding thatdeffStarr “violate[d] cledy established statutory
or constitutional rights of which a reasonable person would have knBendey 600 F.3d at 778.

For the foregoing reasons, the coGRANTS Defendant Starr's motion for summary
judgment [DE 41], anBI RECT Sthe clerk to enter judgment inviar of the Defendants and against
the Plaintiff.

SO ORDERED.
ENTERED: August 8, 2012
/s/ JON E. DEGUILIO

Judge
United States District Court




