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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
FORT WAYNEDIVISION

UNITED STATES OF AMERICA,
STATE OF INDIANA, ex rel. YORK
HOWZE, Relator,
Plaintiffs, Case No01:11-CV-0353D
V.
SLEEP CENTERS FAT WAYNE, LLC

Defendant.

N N N N N N N N N N N N N

OPINION AND ORDER

Before this Court is a motion to enforce a settlement agreement between Yar& How
(“Howze”), as Relator on behalf of the United States and State of IndianBefantlant Sleep
Centers of FortWWayne, LLC (“Sleep Centers”)DE 134].Sleep CenterBled its response to the
motion to enforce the settlement agreenenBeptember 8, 2015. [DE 13BJpth the United
Statesand the State of Indiana hafiled briefsopposing the enforcement of the settlement
agreement. [DE 136, 13 Hlowze filed a replyon September 30, 2015. [DE 138]. The matter is
now ripe for ruling.

. FACTUAL BACKGROUND

Theprocedural historgf this casdegan over five years ago on October 21, 2010 when
Howzefiled Cause No. 1:1@v-459 allegingace discrimination and retaliatiagainstAllied
Physicians IncorporatgAllied”) and Sleep Center€On March 8, 2012, the parties entered into
a SettlemenAgreement and General Rele&setheseallegationswhich settled “any and all

claims that ha[d] been made or could be madginst théllied and Sleep Centers
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Accordingly, the parties filed a motion to dismiss pursuant to stipulatioduly 2 2012 and the
case was dismissed with prejudae July 10, 2012.

Parallel to this timeframe, on January 24, 2011, Howze filed a new case, under seal,
against Allied and Sleep Centars Relator for the United States of America and the State of
Indiana based upon alleged violations undeféderalFalse Claim#\ct (“FCA”), and its nearly
identicalstate counterpart, the Indiana False Claims!4BE 1]. Howze also alleged one count
of wrongful termination[ld.] An Amended Complaint was then filed May 11, 2011. [DEOH.
March 12, 2012, the United States declined to intervene in this lawsuit. [DE 11]. On April 4,
2012, the State of Indiana declined to intervene in this laWBlt15]. Howze’s counsel then
withdrew as attorney on July 9, 2012. [DE 32]. The Amended Complaint was then unsealed and
serveduponAllied and Sleep Center€ount lof the Amended Complaint alleged violations
underthe FCA Count Il allegd conspiracy to submit false claims in violation of Indi&@A,
and Count IIl alleged a wrongful discharge claim brought pursuant to 31 U.S.C. § 3[38(h).
4]. Allied and Sleep Centetben filed a Motion to Dismiss Counts | and IIl of Howze’s
amended complaint. [DE 56]. Count Il was dismissed under the doctries pfdicataby
Judge William Leeas this claim had already been settled in the prior Casese No. 1:1@v-

459. [DE 73].Judge Lee rule@ownts | and Il remained viable.dwever, becaus€ount Ill was

dismissedAllied was dismissed as a partythe instant actionldl.] The case wareferred for

! Sincethe Indiana FCA “mirrors the Federal FCA in all material respects,” thesisalfythe Federal FCA is
equally applicable to Howze’s Indiana FCA clairdsited Statex rel. Herronv. Indianapolis Neurosurgical

Grp., Inc, No. 1:06CV-1778JMS-DML, 2013 WL 652538, at *7 (S.D. Ind. Feb. 21, 20{&}ing Kuhn v. LaPorte
Cty. Comprehensive Mental Health Counéib. 3:06CV-317-CAN, 2008 WL 4099883 (N.D. Indsept. 42008).
This Cout has been presented with no authority to suggest that a substarithaidisbetweerthe federal FCA

and Indiana FCA as it relates to the requirement of government consettlécclaims and the amount a relator can
receive from any such settlemenists Therefore, this Court will only discuss the federal FCA claims sidase.
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medation, which was unsuccessful. However, negotiations tovsattiemenbetween Howze
and Sleep Centerontinued through this time.

By late 2014 Howze and Sleep Centers had drafted a versigetifeanent agreement
(“Agreement”). The Agreement was not signedwever, and had not received formal approval
from either the State of Indiana or the United Stales United States did note it was unable to
consent to the Agreement, where it purported to dismiss the FE@As¢ as these claims belong
to the United States and not Howze. [DE 134-10].

In January of 2015, Counsel for Sleep Center motioned to withfibd&Q5], which the
Court allowed on January 13, 2015. [DE 96]. New counsel for Sleefgidemediately
repudiated the unsignédgreementOn January 20, 2015, Howze motioned to request a hearing
alleging a final settlement agreement had been redphte parties|DE 99]. On January 22,

2015 Sleep Center, by way of its new attorneys, responded. [DE 102]. Howze replied on January
28, 2015. [DE 106]. A status conference was then held on February 2, 2015. The case was set for
anothersettlement conference, which wasjain,unsuccessfulludge Lee recusednmself from

the case on August 2015. [DE 131]Thecase was thereassigned to this Court. This Court

held a status conference on August 13, 2@h#,requested the parties brief the issue of whether

or not theAgreementif final, could be enfared

For thefollowing reasons this Court DENIES Howze’s motion to enforce the purported
Agreement

. ANALYSIS

The FCA, 31 U.S.C. 88 3729-3733, is an draud statute that imposes liability against

any person who “knowingly makes, uses, or causes to be made or used, a false record or

statement t@onceal, avoid, or decrease an obligation to pay or transmit money or property to the



Government.”31 U.S.C.8 3729(a)(). Persons who violate the FCA are liable for civil penalties
and treble damages, plus the costs iremimn bringing an FCA lawsuiBl U.S.C.8 3729(a). The
government may itself bring a suit, or a private person may bring a suit in theohtmae
government as “relator31 U.S.C. § 3730(a), (b)(13ee also United States ex rel. Chandler v.
CookCty., lll., 277 F.3d 969, 973 (7th Cir. 2002)n Action brought by a relator is designated as
aqui tamlawsuit. Chandler 227 F.3d at 973/Nhen a relator brings@ui tamsuit, the relator is
acting “on behalf of the United States governmednited States v. Kin§assel 728 F.3d 707,
711 (7th Cir. 2013).

When acting on behalf the Government, the relator must proceed step by stepheFirst
relator must serve the government a copy of the complaint, together with sugpeerdence. 31
U.S.C. § 3730(b)(2). The goveremt then has sixty days to decide whether it will intervene in
the suit.ld. If the government declines to intervene, the relator may proceed in the suioon his
her own. 31 U.S.C. 8§730(b)(4)(B). Ifthe relator is successful obtaining judgment, the relator
will be entitled to a share of the recovery, plus fees and costs. 31 U.S.C. § 3730(d)(2).

Before this Court ishe purported Agreement dated November 13, 2014. [DE 134-14].
Howze seeks to enforce tAgreement, arguingn part,there was a “meeting of the minds”
sufficient to render the agreement final. [DE 134 p. 8-10]. This is not the issue befomutt,
however. The question is whether or not the Agreement, if final, could be acbgpiesi Court.
The Agreement cannot be accepted.

A. Government consent was not obtained to settle FCA claim 31 U.S.C. § 3729

The Agreement purports to settle “any and all claims utieeFalse Claims Act 31
U.S.CJ.] 3729¢t seq;, the Indiana False Claims Act and Whibttaver Act I.C. 5-11-5.52¢t

seq and Medical Fraud I.C. 35-42-5-7.1.” [DE 134-14 p.Hbwze argues that 1) the



Government was apprised of the Agreement; 2) no Government interest is harmed by the
Agreementand 3)the Government should be denied veto authority where it failed to intervene
consistent with the Ninth Circuit’s interpretation of the consent requirementArcins.
Howze’s first two argument@re irrelevanand respectfully, this Court is not persuaded by the
Ninth Circuit’s interpretabn of the plain language of the FCA’s consent requirement.

As well established by the Supreme Court, “the starting point in any case invblging t
meaning of a statutes the language of the statute itselkfp. Life & Health Ins. Co. v. Royal
Drug Co, 440 U.S. 205, 210 (1979) (citirg}. Paul Fire & Marine Ins. Co. v. Barrg38 U.S.

531, 541 (1978)). In reading the language of the statute, Courts should “assume that the ordina
meaning of the language that Congress employed ‘accurately expheskagslative purposé

Mills Music, Inc. v. Snyded69 U.S. 153, 164 (1985) (citiftark ‘N Fly Inc. v. Dollar Park &

Fly, Inc., 469 U.S. 189, 194 (19858ection3730(b)(1) of the FCA states that an FQ4 tam
action“maybe dismissed only if the court and the Attorney General give written conshat to t
dismissal and their reasons for consenting.” This seemingly unambiguouadanfowever,

has not been uniformly applied by all Circuit Courts.

The Ninth Circuit is thenly Grcuit Court to have held that the Government’s consent is
not required after the Government declines to interv@nged States ex rel. Killingswit v.
Northrop Corp, 25 F.3d 715 (9th Cir. 1994). Killingsworth, the Ninth Circuit held that that
thegovernment’s veto authority remained unreviewable during the sixty day pelimdihg
the filing of aqui tamaction.ld. at 722 After the sixtyday period lapsed, howevérthe
Government hadtil declined to intervene, the Government’s veto authority was limited to a
review by the court for reasonablendds.To datethe Ninth Circuit is the only CircuiCourt to

have accepted this view.



The Fifth and SixtlCircuits have expressly rejectdtetNinth Circuit’s holding in
Killingsworth. InSearcy v. Philip&lecs.N. Am. Corp, the Fifth Circuit found that “[t]he
statutorylanguage relied on by th@gernment is as unambiguous as one can expect,” noting,
“[u]nlike the Killingsworth court, we can find nothing in § 3730 to negate the plain import of this
language.”17 F.3d 154, 159 (5th Cir. 1997). Likewisednited States v. Health Possibilities,
P.S.C, 207 F.3d 335, 339 (6th Cir. 2000), the Sixth Circuit hejdigamaction cannobe
settled without the consent of the Government, even if the Government has declinedeaenter
The Sixth Qrcuit argued that limiting the Government’s consent to settle to the first sixty days
frustrates the purpose of the F@#iting:

“There isabsolutely no statutory authority for the proposition that simply because the

government decides not to expend the resources to proceed with an action itself, it

thereby authorizes the relator to settle the government’s claims in whateneer he
wishes.Indeed, such a construction would only force the government to unnecessarily
intervene imui tamcases and thereby frustrate the efficacy ofjindamframework.”

Id. at 343 n. 6 (internal citation omitted).

Recently this issue came befdine District Court otheDistrict of Coumbia, and the
Court sided with the Fifth and Sixthr€uits, declining to enforce a settlement over the
Government’s objection ibnited States ex rel. Landis v. Tailwind Sp&tsp. 98F.Supp. 3d
8 (D.D.C. 2015)The Court inTailwind did sostating “[wjhile it might seem unfair for the
Government to be able to force a relator to continue to litigatemervened claims that he
would prefer to settle, the broader purpasiethe FCA are served at least to some extent by a
plain reading of section 3730’s consent provisidd."at*11. Asfurthernotedby the Court in
Tailwind, while the Supreme Court has not directly answered this question, it has indicated that

the “Government’s consent is required for the voluntary dismissal oin@rvened claims.Id.

(citing United States ex rel. Eisgtain v. City of New YorlNew York556 U.S. 928, 932 (2009).



In the instant casdoth the United States and the State of Indiana have asked this Court
not to enforce the Agreemerats it dismisses FCA claims belonging to the governmgiE
136, 137]. Howzs argument that thgovernment was apprised of the agreement and suffers no
harm is irrelevanivhere thedeterminative question is whether or not government consent is
required to dismiss FCA claims. It is.

Howze has submitted DE 134-14 as the purported Agreement. In it, Howettas r
“irrevocably and unconditionally release[s]” Sleep Centers from “any andaafiiunder the
False Claims Act 31 U.S.C. 3729, seq the Indiana False Claims Act and Whistleblower Act
I.C. 5-11-5.52¢t seqand Medical Fraud I.C. 35-42-5-7.1.” [DE 134-14 p.A4.made
expressly clear in the draft Agreement itsgIfE 134-14], and in the briefing, [DE 136, 137], the
United States and the State of Indiana did not give their consent for Howzéetthsattui tam
claims but rdher consented to a settlement of Howze’s pers@ial.S.C. § 3730(h) retaliation
claim.

This Court is inclined to follow the Fifth and Sixth Circyiés well as the District Court
of the District of Columbia, in their plain language readin8b1t).S.C. § 3730, which reads in
relevant part, [t] he action may be dismissed only if the court and the Attorney General give
written consent to the dismissal and their reasons for consenting.” 31 U.S.C(I8)@)30his
reading of the statute is consistwith the policy of the FCAwhere itpurpose “is to enhance

the Government's ability to recover losses sustained as a result of frsngt #tgaGovernment.”

2 Sleep Centers filed supplemental authority on this issumited Stategx rel Thomas v. Lokheed Martin
Aeroparts, hc., No 3:13183,2016 WL 47883W.D. Pa. Jar¥, 2016) as support for the argument that government
consent is required forqui tamresolution. [DE 140 p. 2Howze filed a response arguing the issue is not whether
the Agreement, if final, is enforceable, and argues the Court mefieliyesbthe writen consent of the United States
before dismissal rather than required the consent of the United States42DEowze is mistaken. This Court
requested the parties brief the issue of whether or not the Agreeniieat, i€ould be enforced his Court

recognizes the persuasivenesshis nonbinding authority. Independent of this authorfty, the reasons explained
below, this Court is persuaded to join in thth and Sixth Circuitsinterpretatiorof the FCA consent requirement.
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S.Rep. No. 99-345, at 1 (19863printed in1986 U.S.C.C.A.N. 5266, 526As the Sixth
Circuit observed, “the power to veto a privately negotiated settlement of plabiits is a
critical aspect of thgovernment'sability to protect the public interest ojui tamlitigation”
because otherwise “the public interest would beelgrgeholden to the private relator, who —
absent ‘good cause’ government intervention — would retain sole authority to broaginbar
away government clainisHealth Possibilities207 F.3d at 340-41. Moreover, “the United
States is a real party in interest even if it does not control the False Claims A& saity,117
F.3d at 156 (citindgJnited States ex rel. Milam Univ. of Texas M.D. Anderson Candetr.,

961 F.2d 46, 48-49 (4th Cir.1992)), as the “harms redressed by the FCA belong to the
government” regardless of who guides the litigatiblealth Possibilities207 F.3d at 340
(citing United States ex rel. Kreindler & Kreindler v. UnitédchsCorp.,985 F.2d 1148, 1154
(2d Cir.1993)). Accordingly, this Court is persuaded by the plain language of e statvell
as the policy purposes behind the FCA to side with the Fifth and Sixth Circuits in thedioghol
the requirement for government consendisimiss FCA claims. Where, as hetee Agreement
attempts to dismisses FCA claims over the government’s objection, this Cowt eaforce the
Agreement.

In response to the requirement of government conslemizeattempts targue the
United States’ and State of Indiana’s requested revisions would have beehau&leep
Centers not repudiated the Agreem¢DE 134 p. 10-11]. Presumably these revisions would not
dismiss the FCA claims belonging to the United States and the Statdiarid, and only settle
Howze’s31 U.S.C. 8§ 3730(h) retaliation claim. Howze purports both governnesittaés
would have theronsented to a revised drdftd.] This argument is unpersuasive. First, the

Agreement Howze seeks to enforce does dismiss the FCA claims. Sétoadevised draft



would have excluded the dismissalioé FCA claims, Howze has no more claims left to settle.
As noted above, Count Ill, dhe31 U.S.C. § 3730(h) retaliation claim, was dismissed by Judge
Lee under the doctrine ofs judicata Accordingly, the 31 U.S.C. § 3730(h) claim is not before
this Court, and as such this Court will not entertain Howze’s argument that the Agteeas to
settlea claim that was already dismissed from this cBeghermore, this Court will not address
Howze’s argument that Sleep Centers settled the case because of the orlgoirgppeal of
thedismissed31 U.S.C. 8730(h) claim. [DE 134. p. 12-13This assertion is without support
where the record establishes payment for settlinguht&amclaims [DE 134-2, 138-2, 138-6].

For these reasons this Court finds Howze’s argument unpersuasive.

B. This Court cannot enforce theggfeementvhere 100% of the proceeds go to relator
for settling a31 U.S.C8§ 3729claim.

Having determined the only claims Howze has left to settle afeGRBeclaims,the
Agreement is still unenforceable. Evenhis Court were to side with the Ninth Circuit’s reading
of the FCA and allow a settlementtbe FCAclaims over thgovernment’s objection, the
Agreementould still not be enforced by this Court where 100% of the proceeds are awarded to
Howze in violation of the plain meaning of 31 U.S.C. 8 3730(d). Howze argues there is nothing
in the gatute that explicitly forbid¢he relator from receiving 100% of the proceeds from the
claimwhere the government has disclaimed its intefBdE 138 p. 10]. This Coudisagrees.

31 U.S.C. § 3730(d)(2) states in relevant part:

“If the Government does not proceed with an action under this section, the person brining

the action or settling the claim shall receive an amount which the cowdeses

reasonable for collecting the civil penalty and damages. The amount shall éssribiah

25 percent and not more than 30 percent of the proceeds of the action or settlement and

shall be paid out of such proce€ds

In bringing an FCA claim, theelator is actingpn behalfof the United StatedJnited

States v. King#assel 728 F.3d 707, 711 (7th Cir. 2013)hd"FCA provides that a relator is



entitled to a share of the proceeds recovered by the United States against thentiéfemcause
“therelator's interest is not a direct interest in the defendant's propertyttdaiather it is an
interest in the United States' interest in that progetnited States v. BisjdNo.
100CV335JDTWTL, 2005 WL 3532554, at *7 (S.D. Ind. Dec. 21, 2005).

In the instant case, the Agreement purports to give Howze 100% of the prooeetisefr
settlementAs noted above, Howze’s only remaining claims are FCA claims. These claims
belong to the United States and the State of Indiana, and as such Howze isitbedytera
portion of these claims, not 100%. The Agreement is not enforceable.

In response to the clear languag&dfU.S.C. § 3730(d), Howze argues there is nothing
in the statute that prohibits the government from disclaimirigtisest® which, according to
Howze,the government has dorigut the governmentid not disclaim their interest in their
FCA clains, the only viable claimemaining The United States and the State of Indiana only
disclaimed their interest in a settlerh@ayout for the 31 U.S.C. § 3730(h) claim. [DE 136 p. 2,
DE 137 p. 2]In fact, the United States made it very clear in an earlier draft of the agtediten
the agreement needs to “specifically say that $90,000 is for his 3730(h) claim and $75%000 is f
attorney fees. The point is to make it clear that no portion okttwvery is for claims belonging
to the US under 3729.” [DE 134-10d]o argue the government disclaimed its interest in its own

claims is contrary to the recordurthermoreHowze’s argument misses the point. Whether or

3 Howze citedJnited States ex rel. Smith v. Gilbert Realty,@dF.Supp. 2d 800 (E.D. Mich. 1998 authority for
this point. This case is readily distinguishableGitbert Realty an FCA claim was settlédr $54,140and the
proceeds werto besplit between the relator, who was to reced@® of the proceeds, and the government, who
was toreceive 70% of the proceeds. Without notice to the relator, the goverfileém satisfaction of judgment
after only $18,000 had been paid. The government offered the r&gtoof $18,000The government, having
recognized its satisfaction of judgment, without any consultation o€tator, hurt the relator significantly offered
as a “conciliatory measure” to give the full $18,000 to relator. The caled the relator bpaid in full from the
$18,000. This case does not stand for Howas&ertion that a government may waive its interestdesites and
therefore waive 100% of its interest in its qui tam claims. [DE 139]pThis case reaffirms thétierelator is aly
entitled to a portion of proceeds from the any settlemegtiofamclaims.
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not the government disclaimed intstrén the settlement proceeds is irrelevant where Howze, as
relator, cannot receivB)0% of the proceeds for settled FCA claifs.the extent Howze is
arguing the Agreement is enforceable where the settlement is attributabl@1ioUtfe.C. §
3730(h) claim, this Court will not consider the argument. As explained above, the 31 U.S.C. §
3730(h) claim was dismissed from this action. The only claims left are thecla@w¥s.

[1I.  CONCLUSION

For theforegoingreasons this Court DENIES Howze’s motion to enforce the Agreement.

SO ORDERED.

ENTERED:April 6, 2016

/s/ JON E. DEGUILIO
Judge
United States District Court
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