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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
FORT WAYNE DIVISION

MARK MCCOMBS )
Plaintiff, ))
V. ; Cause No. 1:11-CV-160-JD-RBC
FEDERAL EXPRESS CORPORATION : )
d//b/a FEDEX EXPRESS, )
Defendant. ))

OPINION AND ORDER

In this suit, Plaintiff Mark McCombs (“M€ombs”) alleges discrimination by his former
employer, Defendant Federal Express Corporation (“FedEXx”"), on the basis of age and perceived
disability. McCombs claims that FedEx deniedchtthe opportunity to participate in job-related
training due to his age in violation of tAge Discrimination in Employment Act (“ADEA”).
Further, he alleges that this denial of traindirggctly led to him failing a required test and losing
his Courier position. Next, McCombgaies that he was terminated and denied reinstatement to his
former Handler position because of a perceived aleiability in violation of the Americans with
Disabilities Act (“ADA”). FedEx maintains that McCombs was not denied job-related training on
the basis of age, but rather because he haddreceived the training when studying for an earlier
test. Further, FedEx claims that it never regdriicCombs as disableshd that the position that
McCombs demanded was no longer available. As a result, FedEx claims that McCombs was deemed
to have voluntarily resigned as per FedEx’s facially neutral Mandatory Training Policy.

Now before the Court is Defendant Feddtapress Corporation’s Motion for Summary

Judgment [DE 22] against McCombs, as well a€blobs’s Rule 56 Motion to Strike [DE 29]. The
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Motion for Summary Judgment was filed on August 28, 2012, and is hereby GRANTED. Further,
the Motion to Strike, filed on October 10, 2012, is also hereby GRANTED.
Standard of Review

On summary judgment, the burden is on tlwvimg party to demonstrate that there “is no
genuine dispute as to any material fact andribeant is entitled to judgment as a matter of law.
Fed. R. Civ. P. 56(a). The Court must construfaatk in the light most favorable to the nonmoving
party, making every reasonable infereand resolving every doubt it its favémderson v. Liberty
Lobby, Inc,477 U.S. 242, 255 (1986). However, “beforema-movant can benefit from a favorable
view of the evidence, it must show some genuine evidentiary disp&&3 Demag
Aktiengesellschaft v. Material Scis. Cqrp65 F.3d 365, 368 (7th Cir. 2009).

The party seeking summary judgment “bears the initial responsibility of informing the
district court of the basis for its motion, aidéntifying” the evidence which “demonstrate[s] the
absence of [a] genuine issue of material f@etlotex Corp. v. Catretd77 U.S. 317, 323 (1986).
Once the moving party meets this burden, the nonmoving party then bears the burden of
demonstrating that such a genuine issue of material fact e$ises.Harney v. Speedway
SuperAmerica, LL{526 F.3d 1099, 1104 (7th Cir. 2008). “The nonmovant will successfully oppose
summary judgment only when it presents definite, competent evidence to rebut the motion.”
Vukadinovich v. Bd. of Sch. Tr278 F.ed 693, 699 (7th Cir. 20q#)ternal quotation and citation
omitted). A dispute over “material fact” is “genuiné"the evidence is such that a reasonable jury
could return a verdict for the nonmoving partriderson477 U.S. at 248. If no reasonable jury
could find for the non-moving party, then there is no “genuine” dis@aett v. Harris 550 U.S.

372, 380 (2007).



Material Facts Not in Dispute

Under FedEx’s Mandatory Training Policy, if emernal new hire is not able to complete
the mandatory training requirements for his arr@v position, the employee is returned to his or
her former position, if possible. [DE 24-5 at 18-2@bwever, if the position has been filled or is
no longer available, the employee is placed on a 90-day personal leave of absence without pay;
during this time, the employee may submit job applications for any open positions at FedEx for
which he or she is eligibléd. If the employee fails to secuagposition within this 90-day period,
he or she is considered to have “voluntarily resigned” from FeldE®Ruring his employment at
FedEx, McCombs received several copies of the Mandatory Training Policy as a part of FedEXx’s
Employee Handbook. [DE 24-1 at 37-39].

McCombs began working for FedEx in 1992 as@mcall” Courier at FedEx’s station in
Fort Wayne, Indianald. at 24, 36-37. A year later, FedEx promoted McCombs to a part-time
Courier positionld. at 40-41. However, after failing agred job knowledge test twice in 1996,
McCombs decided to step down to a part-time Hamabsition at the Fort Wayne station in January
of 1997 rather than face teimation of his employmentd. at 47-52. He attempted to become a
Courier in 2000 and a Ramp Transport DriveR@06; however, each time he failed to pass the
required Courter training class and test, necessabpth positions. Each time, McCombs was able
to return to his former Handler position at the Fort Wayne Station under the Mandatory Training
Policy because it had not already been filled and remained avaithlde63, 93-95.

In response to the economic decline, FedEx began to reorganize and streamline operations
at the Fort Wayne Station towards #rel of 2008 in order to reduce costis.at 197-98; DE 24-11
at 2. McCombs was one of several employees affected by these cost-cutting measures; specifically,

FedEx reduced McCombs’s work hours and begaeassign some tasks to other employees. [DE
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24-1 at 197-98; DE 24-11 at 2]. McCombs decittealccept a full-time Courier position at the Fort
Wayne Station in May of 2009, awalhat he would need to pass ttwurier training exam in order

to keep this position. [DE 24-1 at 121, 126-27; DE 24-5 at 17, 23; DE 24-8 at 2]. Within a month,
Kyle Abate, another Handler at the Fort Wagtation, and John Kreuger, a Checker/Sorter from
the Indianapolis Station, were also offered Full-time Courier positions at the Fort Wayne Station.
[DE 24-8 at 2-3; DE 24-13 at 2-3]. After McComband Abate were promoted to Courier, FedEx
hired new employees to fill their vacant Hanglesitions at the Fort Wayne Station. [DE 24-1 at
157-58; DE 24-8 at 4].

Throughout his years at FedEx, McCombs reogjtiaining and instruction required for the
various positions in which he was employedE[P4-1 at 41-43, 63, 93, 126E 24-13 at 2-4, 9-12].
Since McCombs had already received much ofctassroom and computer instruction to be a
Courier in his previous attempts, the only predisite training that McCombs needed to complete
before taking the Courier training again was on-road observations and hands-on practice with the
Power Pad scanning device that FedEx couriers[D& 24-13 at 3-4]. Before McCombs took the
Courier training class in July 2009, his managet ather experienced FedEx couriers took him on
delivery and pickup routes and gave him exgece using the Power®dDE 24-1 at 133-34; DE
24-8 at 3-4].

On July 27, 2009, McCombs was notified by harting instructor that he had failed the
required Courier training class. [DE 24-1 at 152{538;24-13 at 4-5]. Upon hearing this, McCombs
made a reference to committing suicide. [DE124t 154; DE 24-13 at 5]. In addition, FedEXx
received a report from an employee that McCohda$ threatened to shoot FedEx employees, his
wife, and himself if he failed the Courieraining class again, although McCombs denies ever

making such statements. [ DE 24-1 at 161-62, 164288 at 4, DE 24-11 at 3]. In response, FedEx
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alerted Fort Wayne Police about a possibleahof workplace violence and placed McCombs on
a paid suspension pending an investigation @fllegation. [DE 24-8 at 4, 11; DE 24-9 at 6; DE
24-11 at 3-4]. During this invégation, FedEx decided not to discipline McCombs because it was
unable to corroborate the allegation; however, théyequest that McCombs undergo a fithess-for-
duty evaluation by a psychologist to ensure that he was not a dangeret bimoghers. [DE 24-7

at 2-3; DE 24-8 at 4-5; DE 24-11 at 4, 9].

On August 31, 2009, a psychologist conductéthass-for-duty evaluation of McCombs,
concluding that there was no clinically signifita@wvidence that McCombs was an imminent harm
to himself or others; however, the psyawst recommended that McCombs receive ongoing
mental health counseling to prevent his mild anxiety, depression, and anger from becoming more
clinically significant. [DE 24-1 at 175-77; DE4-7 at 3-4; DE 24-15 at 2-7]. After McCombs
complied with the psychologist’s recommendafmrfurther counseling, FedEx notified McCombs
on October 2, 2009 that he was being placed onda9@npaid leave of absence because he had
failed the Courier training and his former Hangdesition had already been filled, in accordance
with the Mandatory Training Policy. [DE 24-1 a¥7-78; DE 24-5 at 37; DE 24-11 at 5-6].
McCombs was also notified thiithe did not apply for and olin a new position at FedEx by the
end of his 90-day unpaid leave of absence, Fexkikd consider him to have voluntarily resigned
his employment with FedEx. [DE 24-1 at 178: DE 24-5 at 37; DE 24-11 at 5-6].

During his 90-day leave of absence, FedEx masag¢he Fort Wayne Station sent FedEx’s
nationwide weekly job postings to McComb$iet home address. fp24-1 at 179-82, 184-87; DE
24-5 at 38-40, 42-46; DE 24-6 at 1-17; DE 4t 5-7]. These job postings listed numerous
available positions that McCombs was qualifiethte in the region, including two open part-time

Handler positions at the Fort Wayne Staticat thecame available in November 2009 [DE 24-1 at
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180-82, 184-87, 201-05, 237; DE 24-5 at 38-40, 42-46;2B at 1-17; 24-8 at 6]. However,
McCombs told FedEx that he would only accetter a full-time Handler position or a position in
which he could be guaranteed to work as ntamyrs as he did in thgpring of 2009 [DE 24-1 at
188-91, 201, 206-07, 238; DE 24-8 at 6]. FedEx marsagéormed McCombs that there was no
available full-time Handler position at the Fort Ya Station and they could not guarantee a certain
number of hours each week due to the reorganiz#iiat had taken place in order to reduce costs.
[DE 24-1 at 189-90, 197-99; DE 24-8 at 6].

McCombs never applied for a position at Fedlbring his 90-day unpaid leave of absence.
[DE 24-1 at 206; DE 24-8 at 6]. As such, Fediexified McCombs that it considered him to have
voluntarily resigned his employment on Januy2010 under its Mandatory Training Policy. [DE
205-06; DE 24-6 at 18]. On April 28, 2010, McConiisd a Charge of Discrimination against
FedEx with the Equal Employment Opportur@ymmission (“EEOC”), alleging age and disability
discrimination. [DE 24-1 at 249-50; DE 24-6 at 51-54].

Discussion

Age Discrimination

A district court cannot hear claims under 8i2EA until after the plaintiff has filed a timely
charge of discrimination witthe EEOC. 29 U.S.C. § 629(d)evin v. Madigan692 F.3d 607, 615
(7th Cir. 2012). In Indiana, plaintiffs pursuiagcause of action under the ADEA must file a charge
with the EEOC within 180 days after the alleged unlawful practice occurred. 29 U.S.C. §
626(d)(1)(A);Steffen v. Meridin Life Ins. Cq.859 F.2d 534, 541-42 (7th Cir. 1988). In order to
determine the timeliness of an EEOC complaint,imhigortant to “identify precisely the ‘unlawful
employment practice’ of whidlthe plaintiffl complains.’Del. State College v. Rick#49 U.S. 250,

257 (1980). The “proper focus is upon the time ofdiseriminatory actsnot upon the time at
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which theconsequencesf the acts became most painfud’at 258 (emphasis in originaBee also
Hamilton v. Komatsu Dresser Indus. [n@64 F.2d 600, 603 (7th Cir. 1992). The “mere continuity
of employment, without more, is insufficientgmlong the life of a caus# action for employment
discrimination.”Ricks 449 U.S. at 257. Under the ADEA, a wronigienial of job-related training
may constitute an unlawful employment practidenfaterially affects the plaintiff's employment.
Hoffman v. Caterpillar, In¢.256 F.3d 568, 574-75 (7th Cir. 2001).

McCombs alleges that FedEx “declined to provide necessary pre-requisite training to
McCombs, setting him up to fail the pre-Couriezirtiing class due to his age, while giving the
advantage of relevant training to similarly situated younger employees.” [DE 31 at 13]. Further,
McCombs argues that FedEx’s refusal to provide pre-requisite training to McCombs materially
affected his employment: “but for the Defendant'sidkof full, timely training to McCombs in July
2009, he could haveassed his Courier test, and would have remained in that positidn[fius,
McCombs contends that, for the purposes ofAIEA claim, he was discriminated against when
he was denied training opportunities that weferded to similarly situated younger workers. On
his Charge of Discrimination form filed withe EEOC, McCombs listed July 10, 2009, as the date
when this discrimination first took place [DE 3@-at 1]. Therefore, McCombs had 180 days from
FedEXx’s refusal to provide training to him, s$itag on or about July 10, 2009, to file a charge with
the EEOC, setting the deadline on or about January 6,2010.

McCombs filed his Charge of Discrimitian form with the EEOC on April 26, 2010 [DE
24-6 at 51], well beyond the January 6, 2010 deadHpeever, McCombs argues that January 13,

2010 — the date of his termination under FedEx’s Mandatory Training Policy — should be the

1 Evenif he were to argue that the limitations perioddook begin until he was aware of his testing failure (and he

does not), McCombs was notified of his failure to pass gteteJuly 29, 2009, which also falls outside the limitations
period.



relevant date of discrimination in the corttet the EEOC filing dedahe. [DE 31 at 13]. But
McCombs has not challenged the application of the Mandatory Training Policy as discriminatory
under the ADEA; rather, McCombs is alleging thatdiscriminatory act was the denial of training
that ultimately led to hisoss of the Courier positiond. McCombs makes no other arguments
relative to the applicable limitations period. The correct inquiry is not to identify when the
consequences of the discrimimatbecame complete, but instead when the discrimination itself took
place.Hamilton 964 F.2d at 603.

In Hamilton a group of workers in lllinois were denied training by their employer that would
have made them eligible for “multiple-skiliositions under their collective bargaining agreement
and thus less vulnerable to layoffs, since the number of “single-skill” positions was being reduced.
Id. at 602. Each of the employees filed chargjeage discrimination with the EEOC within 300
days of being laid off; however, the deniatm@iining fell far outside of the 300-day filing deadline
in lllinois. Id. at 602-603. The Plaintiffsgwed that under the ADEA, the unlawful practice occurred
when they lost their jobs and not when they vadlegedly denied job-related training on the basis
of age.ld. However, the Seventh Circuit Court Appeals held that the layoffs “were only
consequences of the refusal to train”, not dmsutratory acts themselves, since the layoffs were in
compliance with a facially neutral training polidgl. at 604. Therefore, their claims were untimely
because the filing period began to run from the time the employer refused to provide tldining.

As inHamilton, McCombs alleges that a decision to deny him job-related training on the
basis of age led to his eventual termination. f1Eat 13]. Similarly, his eventual termination was
pursuant to a facially neutral policy, FedEMandatory Training Policy. Thus, like Hamilton,
Indiana’s 180-day filing period began to ruorfr the time FedEx refused to provide McCombs

training, not when the “consequences of the refusal to train” became complete in McCombs’s
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terminationHamilton, 964 F.2d at 6045ee also Rick€49 U.S. at 258 (the “proper focus is upon
the time of thaliscriminatory actsnot upon the time at which tekensequences the acts became
most painful.”).

Therefore, since McCombs’s charge of aigcrimination was not filed with the EEOC
within 180 days of the alleged unlawful practittee decision to deny job-related training on the
basis of age, McCombs’s ADEA claim is untimely under 29 U.S.C. § 626(d)(1S5{&ffen 859
F.2d at 541-42. As such, there is no genuine issmatdrial fact and FedEx is entitled to judgment
as a matter of law on McCombs’s ADEA claim.

. Disability Discrimination

In order to preclude summary judgment onAdPA claim, a plaintiff must establish as a
threshold matter that he or shed'sva qualified individual under the ADARobin v. ESPO Eng’g
Corp, 200 F.3d 1081, 1090 n.3 (7th Cir. 2000). The ADAotpbits discrimination by a covered
entity only ‘against a qualified individual with a disabilityld. It is “well-established” that a
plaintiff has the burden of provingahhe or she is “qualified” tperform the essential functions of
the job he or she holds or seeksjthnor without reasnable accommodationBay v. Cassens
Transp. Ca.212 F.3d 969, 973 (7th Cir. 2000). In orded&termine whether the plaintiff was a
“qualified individual with a disability” under the ADA, this Court first considers whether “the
individual satisfies the prerequisites for the positsuch as possessing the appropriate educational
background, employment experience, skills, licenses,ldtdf'the first step is met, this Court then
evaluates “whether or not the individual can parf the essential functioms the position held or
desired, with or without reasonable accommodatitah.However, the plaintiff may not simply
prove that he or she is a qualified individual &or abstract position; rather, the plaintiff “must

identify a vacant . . . position apdove he is qualified for it.Winfrey v. City of Chicag®59 F.3d
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610, 618 (7th Cir. 2001). The ADA “does not reguemployers to create new positions{NJatson
v. Lithonia Lighting 304 F.3d 749, 752 (7th Cir. 2002).

McCombs alleges that he was discriminateaiagf because FedEx regarded him as having
a mental disability that rendered him incapablpesforming his duties. [DE 31 at 9]. Specifically,
McCombs claims that FedEx discriminated agaihim due to this perceived disability by
terminating him and refusing to reinstate him to his former Handler positioat 9-11.But
McCombs’ former Handler position was filled shogfyer he was promoted to Courier, a fact which
he does not dispute. [DE 24-1 at 157; DE 24-8 B2124-10 at 3; DE 24-14t 3]. Thus, his old job
was not vacant. McCombgasqualified for several other positions, including two part-time Handler
positions at the Fort Wayne Station; however, he doedispute that he declined to apply for these
positions. Instead, he sought a full-time Handler position at the Fort Wayne Station, or a Handler
position with a guaranteed schedule of hours edgmtdo what he had in the Spring of 20009.
However, no such position existed at the tirreduse FedEx had streamlined its operations to
reduce costs, another fact which McCombs doeslispute. [DE 24-8 at 6]. Finally, as already
noted, by failing the required Courier training couddeCombs did not satisfy the prerequisites for
the positionBay, 212 F.3d at 973, and thus with respedhtt position could not be a “qualified
individual under the ADA.’Robin 200 F.3d at 1090 n.3. Thus, rather than “identify[ing] a vacant
... position and prov[ing] he qualified for it”, McComb#$as identified only hypothetical positions
that are not available, or positions for which he was not qualifafrey, 259 F.3d at 618. FedEx
does not need to create a new position foEbtobs in order to comply with the AD¥atson 304
F.3d at 752. Therefore, McCombs has not met his burden under the ADA of establishing that a
vacant position existed for which he was qualified for and denied, and his claim can proceed no

further.Bay, 212 F.3d at 973.
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[l. Motion to Strike

McCombs filed a Rule 56 Motion to Stril@ October 10, 2012, in which he objects to
portions of depositions provided by Dorothy Halfe and John Little. [DE9]. This Court did not
rely on any portion of these depositions objettdaly McCombs in making this summary judgment
determination. Thus, the motion to strike isaghand has no consequence on the outcome of this
case.

Conclusion

For the foregoing reasons, the CoGRANTS the Defendant’s Motion for Summary
Judgment [DE 22] anGRANTS the Plaintiff's Motion to StrikgDE 29]. The Court notes that
McCombs has previously withdrawn his ietaon claims, and the Clerk is therefore
INSTRUCTED to enter judgment for the Defendant.

SO ORDERED.

ENTERED: _August 12, 2013

/s/ JON E. DEGUILIO
Judge
United States District Court
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