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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
FORT WAYNE DIVISION

SCOTT A. SHELL, )

Plaintiff, )

)

V. ) CAUSE NO.: 1:11-CV-301-PRC

)

CAROLYN W. COLVIN, )
Acting Commissioner of the )
Social Security Administration, )
Defendant. )

OPINION AND ORDER

This matter is before the Court on a ComglfidE 1], filed by Plaintiff Scott A. Shell on
August 31, 2011, and an Opening Brief of PlaintiffSocial Security Appeal [DE 21], filed by
Plaintiff on May 1, 2012. Plaintiff requests thiae June 25, 2010 decision of the Administrative
Law Judge denying his claims for disability insura benefits (“DIB”) and supplemental security
income (“SSI”) be reversed or remanded for further proceedings. On August 13, 2012, the
Commissioner filed a response, and Plainiligicf a reply on September 17, 2012. For the following
reasons, the Court grants the relief sought BinBff and remands this matter for further
proceedings.

PROCEDURAL BACKGROUND

On December 29, 2008, Plaintiff filed applicats for DIB and SSI, alleging an onset date
of December 29, 2008. His applications weatenied initially on July 6, 2009, and upon
reconsideration on September 4, 2009. On October 15, 2009, Plaintiff filed a timely request for
hearing. The hearing was held on June 8, 201&, Wayne, Indiana, before Administrative Law
Judge (“ALJ”) David K. Gatto, by deo teleconference. In appearance were Plaintiff, his attorney

Joseph W. Shull, his mother Debra Resendezyacational expert (“VE”) Jeff Goldfarb. On June
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25, 2010, the ALJ issued a decisiamding that Plaintiff was not diséed under the Social Security
Act. The ALJ made the following findings:

1. The claimant meets the insured status requirements of the Social Security Act
through December 31, 2011.

2. The claimant has not engaged in saibtal gainful activity since December
29, 2008, the alleged onset date (20 CFR 404.25%#&q.and 416.97 &t
seq).

3. The claimant has the following sevargairments: depressive disorder, not

otherwise specified/major depressive disorder; anxiety disorder, not
otherwise specified; alcohol dependence; amnestic disorder status post brain
trauma; status post arthroplasty of the left foot toes 1-4; status post
amputation of second toe, third todtHitoe, and great toe of left foot;
complex regional pain syndrome of bilateral lower extremities; and status
post skin grafting (20 CFR 404.1520(c) and 416.920(c)).

4, The claimant does not have an impairment or combination of impairments
that meets or medically equals oneled listed impairments in 20 CFR Part
404, Subpart P, Appendik (20 CFR 404.520(d),404.1525, 404.1526,
416.920(d), 416.925 and 416.926).

5. After careful consideration of the elthecord, the undersigned finds that the
claimant has the residual functional aajy to perform unskilled sedentary
work as defined in 20 CFR 404.1567(a) and 416.967(a).

6. The claimant is unable to perfoamy past relevant work (20 CFR 404.1565
and 416.965).

7. The claimant was born [in 1977] awds 31 years old, which is defined as
a younger individual age 18-49, on the gdld disability onset date (20 CFR
404.1563 and 416.963).

8. The claimant has at least a high scleahication and is able to communicate
in English (20 CFR 404.1564 and 416.964).

9. Transferability of job skills is not matal to the determination of disability
because using the Medical-Vocational Rules as a framework supports a
finding that the claimant is “not disabled,” whether or not the claimant has
transferable job skills (See S32-41 and 20 CFR Part 404, Subpart P,
Appendix 2).



10. Considering the claimant’'s age, education, work experience, and residual
functional capacity, there are jobs that exist in significant numbers in the
national economy that the claimant can perform (20 CFR 404.1569,
404.1569(a), 416.969, and 416.969(a)).

11.  Theclaimant has not been under a disalas defined in the Social Security
Act, from December 29, 2008, through the date of this decision (20 CFR
404.1520(g) and 416.920(g)).

AR 41-51.

On June 27, 2011, the Appeals Council deniednBff's request for review, leaving the
ALJ’s decision the final decision of the Commission&ee20 C.F.R. 88 404.981, 416.1481.
Plaintiff filed this civil action pursuant to 42.S.C. 88 405(g) and 1383(c)(3) for review of the
Agency’s decision.

The parties filed forms of consent to havis ttase assigned to a United States Magistrate
Judge to conduct all further proceedings and tieiothe entry of a final judgment in this case.
Therefore, this Court has jurisdiction to decide this case pursuant to 28 U.S.C. § 636(c) and 42
U.S.C. 8§ 405(g). On September 6, 2012, thie eeass reassigned to the undersigned Magistrate
Judge.

FACTS
A. Background

Mr. Shell was 29 years old at his alleged onset. He has a high school education. His past

relevant work was as a cook and a line operator.



B. Medical Background
1. Mentallmpairments
a. Parkview Behavioral Hospital

On December 25, 2008, Mr. Shell was involuntactynmitted at the request of his mother
and grandfather due to his erratic behavior armddaithreats. On admission, testing showed a blood
alcohol level of 0.35. In a psychiatric evdioa dated December 26, 2008, Mr. Shell reported that
he was receiving unemployment benefits, whicls waat helped him get through school. He was
transferred to the care of Park Center on Jan2a2009, and he was seleynDr. Lambertson, Dr.
Surakanti, and Dr. Don Marshall. During the fewslthat Dr. Lambertson followed Mr. Shell, Mr.
Shell’'s mood was bright, and there was no evidehdepression. Mr. Shell continued to deny any
suicidal ideation. Dr. Lambertson noted a ldmstory of problems with underlying anxiety. On
January 5, 2009, Dr. Lambertson found that it was reasonable to release Mr. Shell as he was not
showing any evidence of underlying depression. His discharge diagnosis included alcohol
dependence, continuous and severe; substance induced mood disorder, resolved; and anxiety
disorder, NOS. His Global Assessment of Rioming (“GAF”) on admssion was 10-15 and 55-60
on discharge.

b. Park Center Inc.

OnJanuary 20, 2009, Brenda Smith, a social warkérPark Center, Inc., performed a case
management individual assessment. Mr. Shell reported that his family is involved but not
emotionally supportive, people outside of the family are occasionally supportive, he makes friends
and maintains relationships, and he did not want his mother involved in treatment. He reported

some problems in the work environment involyattendance, productivity, and poor relationships



with others. He was not employediaat time, but he had heldlgs for reasonable periods of time,
and he was attending college full time. Inthental status domain the following conditions were
found to exist: agitation, poor judgment, minimaight, denial of problems, anxious and angry
mood, suspicious and blaming thought content, whigduptions in thought processes or content,
mild problems with impulse control, agitated wheamfronted with a problem, difficulty choosing
appropriate alternatives when making decisiarik] to moderate problems with decision-making,
mild phobia or anxiety problem, trouble sleeping, and mild depression.

Mr. Shell reported that he was able to siayask and did not haasy trouble moving from
one activity to another. It was noted that his moderate to severe anger control problems created
significant problems within family, school, and tkoThere was evidence of a moderate degree of
interpersonal problems. He needa little more drugdalcohol to get high, and he had missed an
important obligation because of getting high dtigg over the effects of being high. He was found
to have a moderate substance use problenréqatred treatment. The diagnosis was Depressive
Disorder, NOS, alcohol dependence, and anxietgrder, NOS. His then-current GAF was 61.

Mr. Shell saw Karen Lothamer, a psychiatngse, on February 2, 2009. On a mental status
exam he was positive for a flight of ideas. He Wasd to be fully compliant in his medications and
much better. He was seen again by Ms. Lothamer on March 30, 2009. On a mental status exam
positive signs included the following: depressedamdous mood. He was fully compliant with his
medications; he was symptomatic but stable.

In May 2009, James White, a service coordinaod, Dr. Larry Lambertson, a psychiatrist,
completed a “Report of Psychiatric Status” & thquest of Social Security. Dr. Lambertson noted

the current diagnosis of depressive disorder, N®hol dependent, andxaety disorder. At the



time, Mr. Shell's GAF was 50, and his highest G the previous year was 55. Mr. Shell
reported having problems from a mental standpaiiier graduating from high school. His family
physician had started him on Prozac. Mr. Shell said that his mental difficulties came to a head
around August of 2007 when he was working a®@kdn an Italian restaurant. He had tried
unsuccessfully to get a job at many differeiaicels since 2007, and he reported that he was mainly
told that he was either not qualified or thatWees over-qualified. His past treatment included seeing
Dr. P. Rustagi, a psychiatrist, in 1996; treatinagt Lindenview Hospital in 1998; treatment at
Charter Beacon hospital in 2001; treatment akWew Behavioral Heléh in 2008 and 2009; and
treatment at Park Center from Augustl&®8 to October of 1998, August 2001 to January 2002,
August 2008, and December of 2008 te thate of the report. It was observed that Mr. Shell was
somewhat emotional in his presentation, his mood Hadtat times appeared to be tearful, he had
an emotionally sad face during the interview, and he spent a lot of time staring at the floor.

In regard to current specific manifestation®twf Shell's mental disorder, it was noted that
he talked with “utter despair” about aliemaginimself and becoming quite aloof, not understanding
why he just cried for no emotional reason, #meh finding himself in an alcoholic stupor, not
knowing that depression and alcoholism go handaimdhMr. Shell reported that he does not spend
significant time with family and friends and reimaaloof from everyoné-de does not like to feel
that way, but if it were not fdris physical therapy and almost daily doctor appointments, he would
not have much to do. He was able to give tumber of random digits four forward and four
backward. When asked to recall three items &fterminutes, he could only recall one. Mr. Shell
reported that his short-term memory was not bad before he was hospitalized, but since then, he

definitely has difficulty with his short-term memaoggpecially in regard to remembering things that



were just told to him. He cited the examplevbien he was reporting back the numbers stating that
was very difficult for him. He was able to pemin simple calculations. He had some problems with
serial 7’s as he sometimes forgot the last number.

Mr. Shell reported that he does not do muebause of his physical impairment and that he
spends quite a bit of time being reclusive in his room watching television but not really paying
attention to what was going on. He reported beatvas oftentimes lonely, and he got depressed.
However, the medications have helped him. Mel8teported that he has a very weak and limited
social support with his family. He lived with lgsandfather, and his grandfather helped him with
some of his activities of daily living due to himited mobility. He reported that he does not have
any friends as far as neighbors are concerned, asyklads to the few friends he has every now and
then. He did not believe that had any problems relating to his friends, with whom his relationships
were fairly superficial. He said that he does not have a problem with constructive criticism.

Mr. White and Dr. Lambertson found that, due to Mr. Shell’s inability to concentrate and his
problems with short-term memory, it would be diéfit for him to work. Mr. Shell reported that he
goes through a daily ritual of fieegy depressed, not feeling motivated, and being in a lot of pain. He
struggled with depression, but he was willingryatherapy. Mr. White and Dr. Lambertson thought
it was not advisable at that time for him to enter the workforce because that would cause added
stress on him.

On May 29, 2009, Mr. Shell saw Ms. Lothamer. On a mental status exam he was positive
for the following: a depressed moadd flat affect. He was fullpompliant with medications and

was maintaining well and stable.



On August 10, 2009, Ms. Lothamer saw him again for pharmacological management, and
Mr. Shell’s mother was present. His mother was concerned about his ability to work, his list of
medications, and his diagnosis. His mother accusedldisamer of telling other Park Center staff
that she declined to complete a letter sayinghkatould not work, and his mother clarified that
medically he was not able to work. Ms. Lotharfedt that his medical doctor should write a letter
regarding that issue. Positive signs on a mestédiis exam included the following: depressed and
anxious mood, distractible behavior, and flaeet. He was fully compliant with medication
treatment. As for the correlation between medicaéind course of iliness, he was symptomatic but
stable. Remeron and Klonopin medicationsersedded, and Ativan was discontinued.

On August 21, 2009, Mr. Shell saw Dr. Vijpharma for pharmacological management. On
mental status exam Dr. Varma found the failog positive signs: depssed and anxious mood, poor
grooming, needy and critical attitude, and distraetdehavior. Mr. Shell was fully compliant with
medications; he was symptomatic but stable.

On August 24, 2009, Mr. Shell’s treatment plaas reviewed, and his diagnosis was the
same with a GAF of 61. It was noted that he wdiklelto have someone to talk to and work through
his anxiety and depression issues along with PTSD, and he was assigned for counseling. Another
treatment plan and review was done on Sep&r@, 2009, and Mr. Shell’s diagnosis and his GAF
remained the same. On September 10, 2009, he saw Andrew Liechty for counseling; on a mental
status exam there were no positive signs.

Mr. Shell was seen by Dr. Varma again on 8ejiiter 21, 2009. On a mental status exam the

following positive signs were found: intrusive, needy, and critical attitude, overactive and



distractible behavior, and circumstantial thoughtwée fully compliant with medications; he was
maintaining well and stable.

Mr. Shell was seen again by Mr. Liechty on @ur 2, 2009; on a mental status exam he had
the following positive findings: elevated mood, pressispeech, and restless behavior. He saw Mr.
Liechty a few days later in October; on a mestalus exam he showed the following positive signs:
a flight of ideas.

On December 16, 2009, Mr. Shell saw Dr. VarBa.Varma noted that Mr. Shell had gone
without Zoloft for two days and felt much worgen a mental status exam, Mr. Shell had the
following positive signs: anxious mood and presdwspeech. Dr. Varma noted that Mr. Shell’s
behavior was under fair control and his attitude waich better than at the last appointment. He

was fully compliant with medications, and he was much better.

On February 17, 2010, Mr. Shell saw Dr. Varma, who found a negative mental status exam.

Dr. Varma noted that Mr. Shell was enormoubBtter than before and fully compliant with
medications. He found that Mr. Shell was maintaining well and stable.

On March 3, 2010, Mr. Shell’'s mother called sa@ed to Susan Didion. Mr. Shell’s mother
reported that her son was having difficulty witlkod swings, irritability, and difficulty falling and
staying asleep. She reported that he was “snajpeiogle’s heads off,” and that it did not take much
for him to explode. AR 894. His mother wanted hongo back to therapy, but she was told that he
had declined further therapy services when higghstleft. Dr. Varma was notified of these things,
and he increased his Remeron and added Abilify. 9¥ell’'s mother also thought that he may not

have been taking his medications.



On April 22, 2010, Dr. Varma completed a “Mental Impairment Questionnaire.” He noted
that he had reviewed the consultative exanbofHuang and the Mental Residual Functional
Capacity Evaluation of July 3, 2009. His gisis was Depressive Disorder, NOS; alcohol
dependence; anxiety disorder, NOS. He foundMraShell's then-current GAF was 45 and that
his highest GAF over the previous year was dBoDr. Varma identified the following signs and
symptoms associated with thaghosis: Mood disturbance; decreased energy; generalized persistent
anxiety; social withdrawal or isolation; blunt, flat, or inappropriate affect; substance dependence;
and suicidal ideation or attempts. At that tinhy, Shell’'s medications were Zoloft, Invega,
Ambien, Klonopin, and Buspar. Dfarma’s prognosis was guarded. fdand that Mr. Shell would
miss work more than three days per month duegonental conditions. Finally, he found that the
improvement of Mr. Shell's mental functioning witieatment was taken into account in assigning
the limitations.

C. Dr. Rosalind Huang

Rosalind Huang, Psy.D. perforoha psychological evaluation of Mr. Shell on June 29, 2009,
on behalf of the disability determination bau. She found that, during the evaluation, his
comprehension and concentration were weakhésmdnemory was poor. He was able to repeat 5
digits forward and 3 digits backward. Althoughvires able to do simple calculations, he could say
the name of the current president but notptevious one. She found that his immediate memory
was weak and that his short-term memory skills were fragmented. He was living with his grandfather
who did the cooking and the grogeshopping. Dr. Huang administeréd Wechsler Memory Scale
lIl to Mr. Shell. The test results indicated sigeant problems with intermediate and short term

memory. Dr. Huang found that it would be venelikthat these memory problems would interfere
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with adequate vocational functioning, and Mr. Shwllld have difficulty remembering information
that was presented earlier. She noted that3¥ell is usually dependent on his grandfather to
remind him of doctors’ appointments. On mergtltus exam the most pronounced psychiatric
symptoms appeared to be depression and ankletydiagnosis included amnestic disorder due to
brain trauma; major depressive disorder, simglisode, severe; and anxiety disorder, NOS. She
rated his current GAF at 50.
d. Drs. Hill and Unversaw

Stacia Hill, Ph.D completed a PsychiatrioiRev Technique form on July 3, 2009. Dr. Hill
found that Mr. Shell had affective disorders, atyirelated disorders, and substance addiction
disorders. Under “organic mental disorders,”Bitl listed his medically determinable impairment
as “amnesic [disorder] due to brain traum@&R 661). She found that he had a moderate degree
of limitation in his ability to maintain conceation, persistence, or pace. She found only a mild
degree of limitation in daily living activities and in maintaining social functioning and no episodes
of decompensation. Dr. Hill also completed a M¢Residual Functional Capacity Assessment that
same date. In the section on “Summary Casiohs,” Dr. Hill found tlat the follaving abilities
were “moderately limited”: to understand and remember detailed instructions; to carry out detailed
instructions; and to maintain attention ammthcentration for extended periods. Dr. Hill found that
Mr. Shell would be unable to complete complex saskit he would be able to complete “repetitive

tasks” on a sustained basis without special considerations. (AR 677).
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2. Physical Impairments
a. Hospitalization

On February 22, 2009, Mr. Shell was found outside in the elements for an undetermined
period of time, apparently hanging from a picket fence by his jeans, which caused strangulation
injury to his left leg. Upon arrival at St. Josdipbspital, where he was hospitalized from February
22,2009, through March 16, 2009, Mr. Shell wasquatily hypothermic with a body temperature
of 27.3 degrees centigrade and a pulse that wasprdly bradycardic in association with relatively
low blood pressure, unresponsive stage. The doctaesaide to salvage his left lower extremity.
His rhabdomyolysis slowly clinically resolved. His encephalopathy, delirium, gastroparesis, and
numerous electrolyte disturbances were slovespond, but they trended in the correct direction.
He clinically improved with all of these interventions, and he was successfully weaned and
extubated from mechanical ventilation with pesige of delirium. Mr. Shell required significant
analgesia sedation regimen during his early hospital phase in relation to his polysubstance drug use.
His clinical condition improved, but he did sustaome distal neuropathic injury consistent with
femoral nerve, peroneal nerve dysfunction/ipjlte underwent surgery. With physical therapy and
occupational therapy he clinically improved witle ttapacity to feed himgelnd with clearance of
his encephalopathy.
b. Treating Physician Dr. Jonathan Norton

On May 22, 2009, Dr. Norton, DPM performed a surgery to amputate toes on Mr. Shell’s
left foot. On July 2, 2009, Dr. Nton responded to Mr. Shell’s question regarding work by stating
that Mr. Shell should be able to do desk work or a seated type @nahuly 10, 2009, Dr. Norton

stated that Mr. Shell needed to elevate hisfteet0 to 15 minutes for every two hours of work. On
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November 20, 1999, Dr. Norton performed an addal toe amputation surgery on Mr. Shell’s left
foot. Dr. Norton saw Mr. Shell on the follomg dates: March 22, 2009; April 17, 2009; April 26,
2009; May 15, 2009; June 19, 2009; June ZH)9; September 9, 2009; September 18, 2009;
October 2, 2009; October 16, 2009; October 30, 2009; December 4, 2009.

C. Dr. Kevin Berning

Dr. Berning and Dr. Stephesaw Mr. Shell on the following dates after his hospitalization
at St. Joseph: March 13, 2009; March 16, 20@8rch 23, 2009; April 6, 2009; April 13, 2009;
April 27, 2009. They were generally satisfied with the results.

On July 2, 2009, Mr. Shell saw Dr. Berning fraluation of his left foot, a week after
undergoing amputation of the distal half of theosettoe. Mr. Shell reported that he had been doing
well, had no problems with the foot, and had no pain or discomfort.

In a July 24, 2009 letter written at the requeshe Disability Determination Bureau, Dr.
Berning wrote that Mr. Shell “cgmerform any job. In reference s feet, Dr. Berning stated that
he can perform any sitting, standing job, he can do any walking. He can lift heavy objects, speak,
and hear. Dr. Berning stated that Mr. Shelllygaas no “functional impairment to do any type of
work in reference to his feet.” AR 745. Dr.lBeng went on to write that he “would recommend
more of a seated job for him due to the fact ttmtloes have some neuropathy but that is not a
complete requirementfd. The letter indicated that the dates of admission were July 7, 2009,
through July 17, 20009.

d. Dr. Bhupendra K. Shah

Dr. Shah, a neurologist, firsaw Mr. Shell on April 6, 2009, farhat his patient described

13



as a problem with his left leg and a dead $pdhe muscle in thdeg. Mr. Shell reported some
tingling involving his legs, and he was not able@td weight on his left leg. He continued to have
some left-sided foot drop. On physical exam hedwse weakness of the left leg as well as left foot
drop with some hypo-reflexia in the legs. DraSlordered an EMG, which was performed on June
1, 2009, and was abnormal. The EMG showedngles suggestive of a moderate degree of
peripheral neuropathy as well as changes of atien involving the tibialis anterior and the
gastroc muscle which would go along with lumboabglexopathy involving taleft leg. Mr. Shell
saw Dr. Shah again on July 27, 20009.
e. Dr. Anuradha Kollipara

On April 9, 2009, Mr. Shell first saw Dr. Kollipabecause he needed a family physician and
medication management. Dr. Kollipara noted amotinger things that Mr. Shell reported having
short term memory deficits. Mr. Shell was sagain on April 23, 2009, because he had run out of
Vicodin and took Methadone when that happened; r@sult, he needed both. He was seen again
on May 7, 2009, for severe pain, reporting thatMlaehadone and Vicodin were not effective and
that he was unable to get out of bed on sdays. Mr. Shell saw Dr. Kollipara again on August 3,
2009, on August 27, 2009, to fill out a social ségudisability form, and on September 24, 2007,
for a cold. At the last two exams, Dr. Kollipara noted edema in the left leg.
f. Dr. William Hedrick

Dr. Hedrick first saw Mr. Shell on June @09, for an evaluation. Mr. Shell reported that
his primary pain location was his left leg. He répdrthat the pain was an 8 on a 1-to-10 scale at
that time and that his pain does get as bad as 10. He described the pain as stabbing, burning, and

aching. His pain was worse at night, and it wacrdased by elevating the leg and medications. The
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pain was aggravated by prolonged standing arkinga On physical exam all tests on the lumbar
spine and sacroiliac joints were normal. In the extremities there were scars from previous frostbite
injury and skin graft. The left hallux and I&fth toe inspection revealed partial amputation. From

a neurological standpoint the S1 dermatome, L4 dermatome, and L5 dermatome demonstrated
decreased light touch sensation, and his gait waswithwshuffle and short steps. He used a cane

for support. His diagnosis wastory of traumatic compartment syndrome left lower extremity;
history of frostbite injury bilateral feet; neuropathic pain; depression; anxiety; personality disorder;
management of high risk medications; and history of osteomyelitis and amputated left 1st and 5th
toes. Dr. Hedrick switched his medications to EFS and Percocet froiMethadone due to other
medication that he was taking regularly for psychological conditions.

Mr. Shell saw Dr. Hedrick again on July 22, 208%d he reported that his pain was not well
controlled after the recent surgery. The MS &&S increased. Medication was also added for
breakthrough pain. Mr. Shell was seen again qgiedaber 2, 2009. He reported that his pain was
constant throughout the day with varying levaiseverity. The pain was decreased by nothing.
There was no change in his medication regir@mOctober 14, 2009, Mr. Shell was seen again and
reported that the pain was decreased by notBiilbdescribing his pain as stabbing, throbbing,
occasionally sharp and constant throughout the day with varying levels of severity.

On November 11, 2009, Mr. Shell reportedttthe pain was decreased by nothing. On
December 9, 2009 (earlier than normal because bayuiag to a funeral in Florida and had to do
so to avoid running out of medigan), Mr. Shell again reported thiais pain is constant throughout
the day with varying levels of severity and was decreased by nothing. He was seen again on

December 30, 2009, and reported that his pain wmstant throughout the day with varying levels
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of severity, and it was decreased by nothing.wide seen on Februatdy2010, and he had run out

of medications the previous day because the origpabintment was two days earlier. He reported

his pain as constant throughout the day with varying levels of severity, and it was decreased by
nothing. He was seen a month later on Mar@040, and he reported that his pain was currently
well controlled with the increasethe MS ER, which he reporteddiaeen helpful and that his pain

at that time was well controlled.

On June 3, 2010, Dr. Hedrick completed a MatlBource Statement. Dr. Hedrick noted
that Mr. Shell’s prognosis was poor. He found tat Shell had sharp pain from the knee to the
foot and in the left lateral foot. Elevation andtrevere helpful to relieving the pain. Dr. Hedrick
found that emotional and/or psychological factoomtributed to the severity of Mr. Shell’s
symptoms and functional limitations. He found that Mr. Shell could work only on a part-time basis
about 4 hours per day. He found that Mr. Shell stheldvate his leg above the heart for about 12%
of the workday due to swelling with dependerféypally, he found that Mr. Shell would miss more
than three days of work per month due to his pain.

g. Dr. R. Fife

Dr. Fife, a disability determination bureau revieweviewed all the evidence in the file and
affirmed the decision of July 6, 2009, as written. Bife reviewed the file due to additional
evidence received on September 3, 2009, and again affirmed the previous decision.

C. Mr. Shell’'s Testimony
Mr. Shell testified that he has many different pain levels in his leg, that he elevates it

constantly, and that he walks with a cane félethat he was not getting better, even though the

! Plaintiff asserts that the July 2009 state agelecision appears to be missing from the 8keeP!. Br., p. 15.
However, the July 2009 decision is at pages 60 and 64 of the administrative record.
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accident had been a year and four months eaHeitestified that the doctors could not get his
medications adjusted correctly. He spends a lot of time in bed resting, elevating the leg because of
constant swelling. He has to interrupt activitieselevate his leg due to swelling. He was not
sleeping well. Although he was takj morphine three times a day, iathhelped with most of the
pain, it did not help with the “shocking nerve min(AR 17).When he elevates his leg, it must be
chest high. Mr. Shell testified that he gets anxens secludes himself. He testified that his pain
fluctuates daily, like a roller coaster.
D. Mr. Shell's Mother’s Testimony

Mr. Shell’s mother Mrs. Recendes testified that there was an extreme change in Mr. Shell’s
mental condition after the accident. He is ibitg anxious, and does not remember things. She
testified that Mr. Shell's grandfather noted that Mr. Shell’s memory was poor.

E. Vocational Expert Testimony

The ALJ asked the Vocational Expert to consider a hypothetical individual who was the
same age as Plaintiff and who had the sadneaional background. The ALJ limited the individual
to unskilled sedentary work. The Vocational Expestified that such an individual could perform
work as a table worker (approximately 1,100 positiarike state of Indiana) and a charge account
clerk (800 positions).

STANDARD OF REVIEW

The Social Security Act authorizes judiciaView of the final decision of the agency and
indicates that the Commissioner’s factual findingsst be accepted as conclusive if supported by
substantial evidence. 42 U.S.C. § 405(g). Tlausourt reviewing the findings of an ALJ will

reverse only if the findings aret supported by substantial evideror if the ALJ has applied an
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erroneous legal standar8ee Briscoe v. Barnha#25 F.3d 345, 351 (7th Cir. 2005). Substantial
evidence consists of “such relevant evideasea reasonable mind mightcept as adequate to
support a conclusion.Schmidt v. BarnhayB95 F.3d 737, 744 (7th Cir. 2005) (quotidgdgel v.
Barnhart 345 F.3d 467, 470 (7th Cir. 2003)).

A court reviews the entire administrative recbrud does not reconsider facts, re-weigh the
evidence, resolve conflicts in evidence, decide questions of credibility, or substitute its judgment
for that of the ALJ.See Boiles v. Barnhai395 F.3d 421, 425 (7th Cir. 2008&)ifford v. Apfe] 227
F.3d 863, 869 (7th Cir. 2000Butera v. Apfel173 F.3d 1049, 1055 (7thrCiL999). Thus, the
guestion upon judicial review of &LJ’s finding that a claimant isot disabled within the meaning
of the Social Security Act is not whether thaiglant is, in fact, disded, but whether the ALJ
“uses the correct legal standards and #msion is supported by substantial evidendedddy v.
Astrue,705 F.3d 631, 636 (7th Cir. 2013) (citi@jConnor-Spinner v. Astryé27 F.3d 614, 618
(7th Cir. 2010)Prochaska v. Barnhard54 F.3d 731, 734-35 (7th Cir. 200Bgrnett v. Barnhart
381 F.3d 664, 668 (7th Cir. 2004)). “[I]f the Commdsser commits an error of law,” the Court may
reverse the decision “without regard to the volwhevidence in support of the factual findings.”
White v. Apfel167 F.3d 369, 373 (7th Cir. 1999) (citiBgion v. Chater108 F.3d 780, 782 (7th
Cir. 1997)).

At a minimum, an ALJ must articulate his aygs$ of the evidence iarder to allow the
reviewing court to trace the pati his reasoning and to be assii that the ALJ considered the
important evidenceSee Scott v. Barnhar297 F.3d 589, 595 (7th Cir. 200B)az v. Chater5s5
F.3d 300, 307 (7th Cir. 1995green v. Shalala51 F.3d 96, 101 (7th Cir. 1995). An ALJ must

build an accurate and logical bridge from the ende to [the] conclusion’ so that, as a reviewing
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court, we may assess the validity of the agenioy&dd decision and afford [a claimant] meaningful
review.” Giles v. Astrug483 F.3d 483, 487 (7th Cir. 2007) (quotthgott 297 F.3d at 595)kee
also O’Connor-Spinner627 F.3d at 618 (“An ALJ need not specifically address every piece of
evidence, but must provide a ‘logical bridgetween the evidence and his conclusion&Lijawski
v. Halter, 245 F.3d 881, 889 (7th Cir. 2001) (“[T]he AL&salysis must provide some glimpse into
the reasoning behind [the] decision to deny benefits.”).
DISABILITY STANDARD

To be eligible for disability benefits, a alaant must establish @h he suffers from a
“disability” as defined by the Social Security Act and regulations. The Act defines “disability” as
an inability to engage in anylgstantial gainful activity by reason of any medically determinable
physical or mental impairment that can be expected to result in death or that has lasted or can be
expected to last for a continuous period ofles$ than twelve months. 42 U.S.C. 88 423(d)(1)(A),
1382c(a)(3)(A). To be found disabled, the clainsambhpairment must not only prevent him from
doing his previous work, but considering his ag@ucation, and work experience, it must also
prevent him from engaging in any other type of satigal gainful activity that exists in significant
numbers in the economy. 42 U.S.C. 88 422(dA), 1382c(a)(3)(B); 20 C.F.R. 88 404.1520(e)-(f),
416.920(e)-(f).

When a claimant alleges a disability, Societ&ity regulations provide a five-step inquiry
to evaluate whether the claimant is entitietenefits. 20 C.F.R. 88 404.1520(a)(4), 416.920(a)(4).
The steps are: (1) Is the claimant engaged in sutgainful activity? lyes, the claimant is not
disabled, and the claim is denied; if no, the ingpngceeds to step two; (2) Does the claimant have

an impairment or combination of impairments thia severe? If not, the claimant is not disabled,
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and the claim is denied; if yehge inquiry proceeds to step three; (3) Do(es) the impairment(s) meet

or equal a listed impairment in the appendix to the regulations? If yes, the claimant is automatically
considered disabled; if not, then the inquirggeeds to step four; (4) Can the claimant do the
claimant’s past relevant work? If yes, the clainina not disabled, and the claim is denied; if no,

then the inquiry proceeds to step five; (5) Candlaimant perform other work given the claimant’s

RFC, age, education, and experience? If yes, then the claimant is not disabled, and the claim is
denied; if no, the claimant is disabled. 20 C.F.R. 88 404.1520(a)(4)(i)-(v), 416.920(a)(4¥e&e(v);

also Scheck v. Barnhar357 F.3d 697, 699-700 (7th Cir. 2004).

At steps four and five, the ALJ must consider an assessment of the claimant’s residual
functional capacity (“RFC”). The RFC “is administrative assessment of what work-related
activities an individual can perform despite [his] limitationBikon v. Massanari270 F.3d 1171,

1178 (7th Cir. 2001). The RFC should be based on evidence in the r€caitdz. Astrue539 F.3d
668, 676 (7th Cir. 2008) ifing 20 C.F.R. 8§ 404.1545(a)(3)). The claimant bears the burden of
proving steps one through four, whereadtinelen at step five is on the AL4urawskj 245 F.3d
at 886;see also Knight v. Chates5 F.3d 309, 313 (7th Cir. 1995).
ANALYSIS

Mr. Shell seeks remand on three bases: (1) the ALJ improperly evaluated the opinions of
several doctors, including treating psychiatist Vijay Varma, consultative examiner Dr. R.
Huang, treating physician Dr. Jonathan Norton, and treating physician Dr. William Hedrick; (2) the
ALJ failed to properly incorporate his finding @imoderate degree of limitation in concentration,
persistence, or pace in his hypothetical; and @AIh) improperly evaluated the credibility of Mr.

Shell. The Court considers each proposed basis for remand in turn.
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A. Weight Given to Doctors’ Opinions

Mr. Shell raises issues with the weight the ALJ gave several of his treating, examining, and
reviewing doctors. In response, the Commissioner argues that Mr. Shell’'s disagreement with the
ALJ’s evaluation of the opinions is nothing more than an attempt to have the Court reweigh the
evidence. The Court disagrees. An ALJ mgste the medical opinion of a treating doctor
controlling weight as long as the

treating source’s opinion on the issue(s) eflature and severity of [a claimant’s]

impairment(s) is well-supported by medically acceptable clinical and laboratory

diagnostic techniques and is not inconsisteith the other substantial evidence in

[a claimant’s] case record . ... Wha&a do not give the ¢ating source’s opinion

controlling weight, we apply the factorstésl in paragraphs (c)(2)(i) and (c)(2)(ii)

of this section, as well as the factansparagraphs (c)(3) through (c)(6) of this

section in determining the weight to give the opinion. We will always give good

reasons . . . for the weight we give to your treating source’s opinion.

20 C.F.R. 8404.1527(c)(2); 20 C.F.R. 8 416.927(c¥&;also Schaaf v. Astr&92 F.3d 869, 875
(7th Cir. 2010)Bauer v. Astrugs32 F.3d 606, 608 (7th Cir. 2008)ofslien v. Barnhart439 F.3d
375, 376 (7th Cir. 2006); SSR 96-8p; SSR 961896 WL 374188 (Jul. 2, 1996). In other words,
the ALJ must give a treating physician’s opiniamuolling weight if (1) the opinion is supported
by “medically acceptable clinical and laboragtadiagnostic techniques” and (2) it is “not
inconsistent” with substantial evidence of recor8¢haaf 602 F.3d at 875.

The referenced factors listed in paragraphs (c)(2)(i) through (c)(6) are the length of the
treatment relationship and the frequency of examination, the nature and extent of the treatment
relationship, supportability, consistency, special@atand other factors such as the familiarity of
a medical source with the case. 20 C.B&404.1527(c), 416.927(c). “[I]f the treating source’s

opinion passes muster under [8 404.1527(c)(2)], tiere is no basis on which the administrative

law judge, who is not a physician, could refuse to accegd®utrizio v. Astrue630 F.3d 704, 713
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(7th Cir. 2011) (internal quotation marks omitted) (quotitzgslien 439 F.3d at 376). Courts have
acknowledged that a treating physician is likely teali@p a rapport with his or her patient and may
be more likely to assist that patient in obtaining ben&itemidt v. Astryet96 F.3d 833, 842 (7th
Cir. 2007). An ALJ is entitled taliscount the medical opinion of a treating physician if it is
inconsistent with the opinion of a consulting piloiem or when the treating physician’s opinion is
internally inconsistent, as long as the ALJ gives a good re8sbaaf 602 F.3d at 87%3karbek v.
Barnhart 390 F.3d 500, 503 (7th Cir. 2004).

1. Dr. Varma—Treating Psychiatrist

Mr. Shell was treated by Dr. Varma and the rest of Mr. Shell's “team” at Park Center Inc.
(namely Karen Lothamer, Dr. Lambertson, Sudation, Andrew Liechty, Bambi Rowan, and Scott
Lee). On April 22, 2010, Dr. Varmapined on a Mental Impairment Questionnaire that Mr. Shell
would miss greater than three days of workpenth. At the hearing, the VE testified that an
individual who missed that much work would & able to perform any competitive work on a
sustained basis.

In his decision, the ALJ stated that he glttle weight to this opinion of Dr. Varma because
it was inconsistent with his own treatment noted with the record as a whole. Without offering
specific examples, the ALJ explained that Dr. Vastreatment notes indicate only mild symptoms,
that his treatment notes indicate that Mr. Slva “doing well and was maintaining well and stable
on medication,” and that the record as a whole indicates only mild to moderate impairments overall.
(AR 49). Mr. Shell objects on several grounds to the weight given to Dr. Varma’s opinion.

First, Mr. Shell argues that “stable” does n@an “not disabled.” Although the ALJ does

not identify the records to support that Mr. Shell was “doing well and was maintaining well and
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stable on medication,” the Commissioner cipagies 794, 813, and 849 of the record for this
holding. Pages 794 and 813 are lthgies for the service tla of May 20, 2009, which was
performed by Karen Lothamer, and page 849 is for the service date of September 21, 2009,
performed by Dr. Varma. On both service datestreatment notes, which are made on a check box
form, have the box “maintaining well and stable” checl8&a AR 794, 813, 849). The treatment

date of February 17, 2010 also indicates fita@ining well and stable.” The options under
“assessment” are “no change,” “maintaining well and stable,” “much better,” “slightly better,”

“symptomatic but stable,” “slightly worse,” “much worse,” “otheld”

In contrast, the treatment notes for the dates of March 30, 2009 (Ms. Lothamer), August 10,
2009 (Ms. Lothamer), and August 21, 2009 (Dr. Varmaye the box for “symptomatic but stable”
checked. (AR 790, 834, 843). On December 16, 208%dk for “much better” was checked. (AR
900).

On March 30, 2009, August 10, 2009, Audtst 2009, September 21, 2009, December 16,
2009, and February 17, 2010 the treatment notes indicate that Mr. Shell was compliant with
medication. (AR 790, 794, 833, 842, 849, 890, 899). Orotime for each treatment date, the box
for “no problems” is checked for “memonSeg AR 789, 793, 832, 841, 849, 889, 898). At the end
of each treatment note, the number of weeksdm#xt appointment was indicated, and it appears
that Mr. Shell appeared for all of his appointments.

In support of his argument that the ALJ imprdpeelied on the statements that Mr. Shell
was “stable,” Mr. Shell citeRobinson v. Barnhay866 F.3d 1078, 1083 (10th Cir. 200¥orales

v. Apfe] 225 F.3d 310, 319 (3d Cir. 2000).Robinsona decision from the Tenth Circuit Court of

Appeals, the treating doctor’'s reports that referenced the plaintiff as *“stable” also
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“contemporaneously and consistently report[ed] that [she] was unable to work as a result of her
mental illness.” 366 F.3d at 1083. In contrast, indhse, there are not explicit statements regarding

an ability to work in the treatmenbtes that contain the statement that Mr. Shell was “maintaining
well and stable.” Nor does Mr. Shell identify other findings or notes in those treatment notes that
negatively impact his ability to work. Morales a case from the Third f€uit Court of Appeals,
although the doctor noted that the plaintiff weaasbs&t with medication, he also opined that the
plaintiff's mental impairment rendered him madty limited in a number of work-related activities,
which was supported by other information in the treatment records. 225 F.3d ae81&so
Bradley v. AstrugNo. 11-CV-3, 2012 WL 4361410, *11 (N.DI. ISept. 21, 2012) (discussing and
distinguishingVioraleg. Like inMorales Dr. Varma gave an opinion that limited Mr. Shell’s ability

to work (the need to miss work three or mdags a month) notwithstanding treatment records that
Mr. Shell was stable. Unlike Morales there are indications of greater limitations in the treatment
records.

First, the “assessment” of Mr. Shell by Dr.rsfe and his staff was not always “well” and
“stable” but also on an equal number of occaswas indicated as “symptomatic but stable.” The
ALJ does not acknowledge or discuss these assessments; from reading the ALJ’s decision, one
would think that all of the assessments were “maintaining well and stable.” Nor does the ALJ
discuss the fact that, although the assessmentysaindicated “stable,” they fluctuated between
being accompanied by the additional assessment of “maintaining well” and “symptomatic.” The ALJ
does not discuss what iteans to be “symptomatic,” how that would affect Mr. Shell’s ability to
work, or how those assessments do or dsuapport Dr. Varma’s April 22, 2010 opinion that Mr.

Shell would have to miss three or more days of work a month. The ALJ should have discussed this
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favorable evidence in weighing Dr. Varma’'s opini@ee Scoft647 F.3d 734, 739-40 (7th Cir.
2011) (finding that the ALJ was too quick to readinconsistency between the doctor finding that
the claimant was markedly limited in her abilityanter the workforce and the doctor stating that
the claimant had responded well to treatmeatause the treatment notes indicated ongoing
symptoms; stating that the ALJ is not permitted to “cherry-pick” from mixed results to support a
denial of benefits; and that the ALJ's anady§eveals an all-too-common misunderstanding of
mental illness” that a single notation that a patiefeaeling better means that the condition has been
treated (citing?unziq 630 F.3d at 71Q;arson v. Astrug615 F.3d 744, 751 (7th Cir. 201@gauer
v. Astrue 532 F.3d 606, 609 (7th Cir. 2008)8&e also Hunt v. Astru889 F. Supp. 2d 1129, 1144
(E.D. Wis. 2012) (holding that it is not approprisd@ssume that a person characterized as “stable”
is able to work (citindHemminger v. Astry&90 F. Supp. 2d 1073, 1081 (W.D. Wis. 2008) (stating
that “a person can have a condition that ishbstiable’ and disabling at the same timé&’g¢chner
v. Barnhart 321 F. Supp. 2d 1015, 1030 (E.D. Wis. 2004) @©@an be stable and yet disabled.”))).
Second, the ALJ’s failure to acknowledge, miless discuss, the GAF of 45 given by Dr.
Varma in the opinion and two other GAF scores of 50 in the record undermines the weight he gave
to Dr. Varma’s opinion. In his desion, the ALJ finds that Mr. Shell's “GAF score was in the 55-61
range consistently.” (AR 49). In support, #kJ cites only the September 8, 2009 treatment plan
by Mr. Liechty with Dr. Varma’s staff, which indicated a GAF of 61. An earlier August 24, 2009
treatment plan from Dr. Varma’s office also ioglied a GAF of 61. None of the routine treatment
notes from Dr. Varma’s office contain a GAFose. However, in the April 22, 2010 opinion, Dr.
Varma assigned Mr. Shell a GAF of 45. On M&y 2009, Mr. White and Mr. Lambertson from Dr.

Varma’s office assigned a GAF of 3eeAR 546. On June 29, 2009, the state agency consultative
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psychiatrist, Dr. Huang, assigned a GAF of Blthough an ALJ is not required to base the
determination of an individual®isability entirely on a GAF scorege Denton v. Astrub96 F.3d
419, 425 (7th Cir. 2010), the scores are one more piece of relevant evidence that the ALJ should
have considered in weighing Dr. Varma’s opinion. This is especially true here because the ALJ
based the weight in part on the opinion beingdmgistent with the recoras a whole.” (AR 50).
Similarly, the ALJ does not discuss the statements in the “Report of Psychiatric Status”
authored by Mr. White and Dr. Lambertson on May 13, 2009, which describes Mr. Shell speaking
with “utter despair” and his report that he wabalienate himself from family and otheiSeg(AR
548). While it is true that this evaluation wamducted within two months of his traumatic leg
injury, the ALJ does not discuss tiegort or provide any explanatifor discounting it, if he in fact
considered it. Itis also true that the ALJ neetidiscuss every piece of evidence. Yet, when the
ALJ gives less weight to a treating psychiatrist on the basis that the record shows only mild to
moderate symptoms, the failure to discuss contradictory error requires remand.
In addition to the ALJ’s failure to discuss tihedevant evidence, an ALJ that does not give
a treating physician’s opinion controlling weight meshsider the length, nature, and extent of the
treatment relationship, frequency of examioatithe physician’s specialty, the types of tests
performed, and the consistency and supportability of the physician’s ofatiot).647 F.3d 734,
740 (7th Cir. 2011) (citing/loss v. Astrueb55 F.3d 556, 561 (7th Cir. 2009) (citing 20 C.F.R. §
404.1527(d)(2))). First, Dr. Varma and Park Cehtare a long and extended treatment relationship
with Mr. Shell, treating him on a regular basipgeoximately every two to three months) for over
a year for both pharmacological managememweastas insight therapy. Second, Dr. Varma is a

psychiatrist and not a psychologist. Nothing ia dlecision suggests that the ALJ considered either
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of these factors. Even if the Alwas aware of the fact that Dr.ifea is a psychiatrist, the ALJ does
not discuss how the factor affected the weggken to the opinion. Rally, although the ALJ did
consider the factor of internal consistencynated above there are several factual considerations
omitted by the ALJ that bring that finding into question.

Mr. Shell is not asking the Court to reweitjte evidence but rather to require the ALJ to
properly evaluate the opinion under the regulatiBased on the foregoing, the Court finds that the
weight given to Dr. Varma’s April 22, 2010 opini@not supported by substantial evidence. Given
that Mr. Shell would have been found disabled had Dr. Varma'’s opinion been given controlling
weight, remand for a proper determination by the ALJ is required.

2. Dr. Huang—Consultative Examiner

Dr. Huang is a clinical psychologist who parhed a consultative examination of Mr. Shell
on June 29, 2009. Dr. Huang opined that Mr. Sihadl significant memory problems that would
likely interfere with “adequate vocational furmming.” (AR 633). She also found that he had a
Major Depressive Disorder that was severe,libatould have difficulty remembering information
that was presented earlier, and that he wasmt#ent on his grandfather to remind him to go to
doctor’s appointments. The ALJ gave Dr. Huangpinion little weight “because it is contradicted
by other evidence in the record.” (AR 50). Speclficahe ALJ indicated that the activities of daily
living report regarding memory and concentration given by Mr. Shell’'s grandfather to the State
Agency employee on July 2, 2009, is not consistent with severe difficulties indicated by Dr. Huang'’s
memory scores. The ALJ also reasoned that trereo available medical records to support severe
memory deficits. Dr. Huang assigned a GAF of 50; as noted above, the ALJ did not mention or

discuss the score.
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First, although the ALJ does not discuss the specifics of the grandfather’s conversation, the
ALJ is correct that the grandfather’s statemeotsng the June 2, 2009 phored| suggest that Mr.
Shell does not have memory problems. Whendgke grandfather could not think of any memory
problems that Mr. Shell might have with regardhi® activities of daily living. When asked if Mr.
Shell had difficulty remembering things whileaking, such as forgetting something on the stove,
the grandfather responded that the only difficulith cooking was standing too long. When asked
if Mr. Shell has problems remembering his doegpointments, the grandfather reported that Mr.
Shell's only difficulty was putting the wrong date fbe appointment in his phone’s calendar. The
grandfather also reported that Mr. Shell is ableemember faces, names, and familiar places and
that Mr. Shell would not get lost if he werewiing. The grandfather reported that Mr. Shell was
planning to go back to Ivy Tech that fall.

However, the ALJ did not acknowledge or dissthe grandfather’s contradictory statements
given in writing a few months later on July 2M09. Therein, the grandfather indicated that Mr.
Shell has problems with memory, compbgtitasks, concentration, understanding, following
instructions, and getting along with others. (AR 26@.also reported that Mr. Shell is not able to
follow spoken instructions well or able to handiess or changes in routine well. The grandfather
also wrote that Mr. Shell has problems with hisréterm memory, describing it as “very poor,” and
that he cannot work due to his mental depian. (AR 262). Again, the ALJ may not “cherry-pick”
the evidence that supports a denial of benefitlemgnoring favorable evidence that either supports
an award of benefits or appears to conttitiie basis on which the ALJ’s decision li8seScott
647 F.3d at 740 (citinDenton 596 F.3d at 42%lyles v. Astrugs82 F.3d 672, 678 (7th Cir. 2009)).

The Commissioner accuses Mr. Shell of failing to akpthe change in his grandfather’s allegations
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in his brief. Nevertheless, the ALJ’s decisiodedicient because he considered only the favorable
evidence without evaluating the unfavorable.ddition, Mr. Shell notes that, at the hearing, when
his mother was asked by his attorney aboutdiserepancies in the grandfather’s reports, she
testified that he was ill himself. No follow-up questions were asked.

Second, as to the ALJ’s statement thatdhee no “medical records” to support severe
memory deficits, it appears that the ALJ may have been looking for objective tests or evidence of
brain injury. However, as noted in the previgastion, the ALJ does not discuss the findings in the
May 13, 2009 “Report of Psychiatric Status” authored by Mr. White and Dr. Lambertson, which
indicates that Mr. Shell has sifjoant problems with memory. He had problems with the digit span
testing and remembering objects that he was told to remember. Mr. Shell self-reported his memory
problems, stating that, until the time of his accideiebruary 2009, he did not have problems with
short-term memory but that “he definitely has @ity with his short-term memory with regard to
remembering things that were just told tmhi(AR 548). Mr. White and Dr. Lambertson reported
that “due to [Mr. Shell’s] poor lack of coentration and short-term memory, it would be very
difficult for him to even concentrate on any menésk for at least a year or so, and possibly his
lifetime.” (AR 552). They also fountthat “[d]ue to Mr. Shell’s inability to concentrate and having
problems with his short-term memory, it would b#idilt for him at this particular time to even
conceive the fact that he could be workingd’ Also curious is the ALJ’s reliance on Dr. Hill's
opinion, yet Dr. Hill listed Mr. Shell as having a dieally determinable impairment of “amnesic
[disorder] due to brain trauma.” (AR 661). On remand, the ALJ is directed to consider all of the

grandfather’s statements and the May 13, 20p6rteas he weighs the opinion of Dr. Huang.
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3. Dr. Norton—Treating Physician

The ALJ gave great weight to Dr. Nortorgpinion because he was Mr. Shell’s treating
physician and his records are consistent witheend as a whole. The ALJ noted that Dr. Norton
treated Mr. Shell for his lower extremiproblems from March 2009 to April 2010. The ALJ
indicated that Dr. Norton’s records report that Binell was healing normally after his procedures
and the swelling was normal. Dr. Norton opined MatShell would be able to perform a desk job,
which the ALJ translated into the ability to do sedentary work.

However, on July 10, 2009, Dr. Norton issuedllésge instructions providing that Mr. Shell
was able to return to work that same date fekdeork only and that haust elevate his feet 10-15
minutes for every two hours of work. When asketi@hearing about this opinion, the VE testified
that this kind of limitation would eliminate sedant work. The Commissioner is correct that these
instructions were issued two weeks after MrelSinderwent amputation of a toe. However, the
ALJ neither mentions nor discusses this favorable evidence; the ALJ does not address why this
opinion from Dr. Norton does not finer limit Mr. Shell’s RFC. It waan error not to have included
this report given that the ALJ gave Dr. Norton controlling weight.

The Commissioner attempts to downplay the meaning of Dr. Norton’s limitation to elevating
the leg by pointing out that, two weeks later, Berning stated that Mr. Shell had “no functional
limitations in reference to his feet” (AR 749)he Commissioner notes that the ALJ mistakenly
attributed this statement to Dr. Norton, whiclh@gs may explain why the ALJ did not discuss the
earlier note. Regardless, the ALJ did not discussitite, and the attribution of Dr. Berning’s note

to Dr. Norton only further reinforces the needtioe ALJ to consider all of Dr. Norton’s opinion.
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Finally, Dr. Hedrick, as discussed in the ns&ttion, found a year later in June 2010 that
Mr. Shell needed to elevate his leg, and thd Ald not discuss that opinion either. Although the
ALJ may ultimately find that Mr. Shell is not entitled to benefits after a proper analysis, it cannot
be said that the relslon remand is certairfee Roddy705 F.3d at 637 (“But the Commissioner
cannot defend the ALJ’s decision using thisamadile directly, or by invoking an overly broad
conception of harmless error, because the Adhdt employ the rationale in his opinion.” (citing
SEC v. Chenery Corpg318 U.S. 80, 87-88 (1943)lartinez v. Astrug630 F.3d 693, 694 (7th Cir.
2011))).
4, Dr. Hedrick—Treating Physician

On June 3, 2010, Dr. Hedrick provided a MedBalrce Statement on which he indicated
that Mr. Shell’s prognosis is “poor.” (AR 996). tedrick described the nature of Mr. Shell’s pain
and stated that it was constant. iHeicated that elevation and rest helpful. In the opinion, Dr.
Hedrick circled “More than 2” hours for the hours that Mr. Shell can sit at one time before needing
to get up. He circled “15” for the number ofmuates that Mr. Shell can continuously stand. Dr.
Hedrick then checked “less than 2 hours” for Homg Mr. Shell can sit as well as for how long he
can stand/walk total in an 8-hour working day witimal breaks. Dr. Hedrick opined that Mr. Shell
was not capable of working an 8-hour work d&y hours a week. He opinétht Mr. Shell would
need a job that permits shifting positions at will from sitting, standing, or walking. He also opined
that Mr. Shell would need to take unschedulezhks for pain, fatigue, amdedication side effects.
Dr. Hedrick indicated that Mr. i needs to elevate his leg above the heart with prolonged sitting
because of swelling. Finally, Dr. Hedrick indicatkdt Mr. Shell would likely be absent from work

more than three days a month. Again, the VE testified that someone who missed work three or more
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days a month would not be able to work and émaindividual who would have to elevate his leg
above heart level 12% of the day would not be able to perform competitive work.

The ALJ gave this opinion little weight forréee reasons. First, the ALJ found it internally
inconsistent because Dr. Hedrick found that MelBtould sit for more than two hours at a time
but also that he could only sit for less than tveairs total in an 8-hour work day. On their face,
these two check box opinions are inconsistent. In light of the consistency of the remainder of the
opinion, the Court wonders whether Dr. Hedrick maderror either of selection or apprehension
in reading and responding to those two questions.

Second, the ALJ found the opinion inconsistenth Dr. Hedrick’'s treatment notes,
reasoning that Dr. Hedrick’s treatntenotes consistently describtr. Shell as pleasant and in no
apparent distress, which the ALJ found to bensistent with the opinion that Mr. Shell would be
absent more than three days a week and isaymble of work an eight-hour day, forty hours a
week. Mr. Shell asserts that statements abougbpleasant and in no apparent distress” are
“harmless observations” made in the doctor’s office and are not a statement about his medical
limitations. PI. Br., p. 22. The Court notes that, although those statements are made under the
heading “constitutional” under “physical examiratj” Dr. Hedrick fully summarized Mr. Shell’s
statements regarding his severe pain (8 on astal® 10), diagnosed him with neuropathic pain,
and prescribed medication for the pain, incnegibis dosage. (AR 738). Moreover, in the June 2010
opinion, Dr. Hedrick indicated that Mr. Shell is not a malingerer. The ALJ erred in pulling the
phrase “pleasant and in no apparent distress” from the treatment note on July 22, 2009 without

further discussing the remainder of the note.
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Third, the ALJ found Dr. Hedrick’s opinion incastent with Dr. Norton’s opinion that Mr.
Shell could perform a desk job. This is accurate; the opinions are inconsistent in this regard.
However, they are not inconsistent with regarth®need to elevate the leg a portion of the day.
The ALJ does not discuss these opinions, anithely were credited, MrShell would be found
disabled in light of the VE's testimony. Itn®t clear whether the ALJ found Dr. Hedrick’s opinion
inconsistent with that of Dr. Norton because hstakienly attributed the opinion of Dr. Berning that
Mr. Shell essentially had no work restrictions to Borton. If so, then this basis for discounting Dr.
Hedrick’s opinion is not valid.

Finally, as with Dr. Varma, the ALJ did notsduss the “checklist factors” that Dr. Hedrick
is a pain specialist and that he had a treatilagioaship with Mr. Shell. On remand, the ALJ shall
address the requirement by Dr.ém and Dr. Hedrick that Mr. Shell must elevate his leg during
the work day, shall fully consider the treatment records of Dr. Hedrick when evaluating whether they
are inconsistent with his opinion, and shatonsider whether Dr. Hedrick and Dr. Norton’s
opinions are inconsistent given that the July 28@ifiion of Dr. Berning was mistakenly attributed
to Dr. Norton.

B. Limitations in Concentration, Persistence, or Pace

Mr. Shell argues that the ALJ erred by failingptoperly incorporate his finding at step three
of a moderate degree of limitation in concentratp@rsistence, or pace into his hypothetical to the
VE at step five. Mr. Shell notes that the only limitation in the hypothetical that might relate to a
mental limitation is the limitation to “unskilled” work. Although Mr. Shell couches this argument
in terms of the sufficiency othe hypothetical posetb the ALJ, the Court notes that the

nonexertional limitation to “unskilled” work wasdluded by the ALJ in the RFC, which was in turn
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included in the hypothetical to the VE. Thus, MrelBl argument is in fact that the limitation to
“unskilled” work in the RFCitself does not properly refledhis moderate difficulties in
concentration, persistence, or paS=e(AR 44).

The Seventh Circuit Court of Appeals has held that, in most cases, moderate limitations in
concentration, persistence, or pace are not atieguwansidered by limitations to simple, routine,
or unskilled work, with a few exceptionSee O’Connor-Spinng627 F.3d at 620-21 (“In most
cases . .. employing terms like ‘simple, repetitagks’ on their own will not necessarily exclude
from the VE’s consideration those positions thegsent significant problems of concentration,
persistence and pace.” (citi®gewart v. Astrues61 F.3d 679,684 (7th Cir. 2009raft, 539 F.3d
at 677-78Ramirez v. Barnhar872F.3d 546, 554 (3d Cir. 200Kasarksy v. Barnhay335 F.3d
539, 544 (7th Cir. 2003))). The court reasoned thdté€[gbility to stick witra task over a sustained
period is not the same as the ability to hedwow to do tasks o& given complexity.”ld.
Nevertheless, one of the exceptions is whe\thBs phrasing “specifically excluded those tasks
that someone with the claimant’s limitations would be unable to perf@i@énnor, 627 F.3d at
619 (explaining that, at that time, those cases were most often ones in which the claimant’'s
limitations were stress- or panic-related (cithogpnson v. Barnhar814 F.3d 283, 288-89 (7th Cir.
2002));see also Bisel v. Astrue:11-CV-221, 2012 WL 2921645, at *9-10 (N.D. Ind. July 17, 2012)
(applying the exception to a limitatiomthe RFC to unskilled workpallbritten v. Astrue2:11-CV-
116, 2012 WL 243566, at *7 (N.D. Ind. Jan. 25, 20EDplying the exception to a limitation to
simple, unskilled work).

Mr. Shell is correct that, at step three, using the special technique, the ALJ found that Mr.

Shell had moderate difficulties with concentration, persistence, or pace based on a difficulty with

34



following spoken instructions because he forgegsifrequently. The ALJ noted that Mr. Shell’s
mother reported that Mr. Shell has trouble withshort-term memory. The ALJ acknowledged the
April 4, 2009 statement by Mr. Shell that he cangi#gntion “as long as needed” and his statement

on July 23, 2009, that he has no problems with concentration. Finally, the ALJ recognized that Dr.
Hill, the consultative reviewer, indicated moderate difficulties in maintaining concentration,
persistence, or pace. A reviefithe boxes checked by Dr. Hilh the Mental Residual Functional
Capacity Assessment form (“MRFC Assessment”) dated July 3, 2009, show that she found Mr. Shell
moderately limited in three subcategories: the ability to understand and remember detailed
instructions, to carry out detailed instructioasd to maintain attention and concentration for
extended periods.

After finding that Mr. Shell did not meet atiisg at step three, the ALJ continued on to
determine Mr. Shell's RFC. In that analysiee ALJ found that the record does not support severe
memory problems in large part because ofrfmeainder of Dr. HillSMRFC Assessment, giving
little weight to Dr. Huang’s favorable opinion and themory scores for the reasons set forth in the
preceding section. The Court notes that botheféasons the ALJ gave for discounting Dr. Huang
(that the grandfather’s description of memorglgems was not consistent with severe difficulties
and that there are no available medical recordsipport memory deficits) were also made by Dr.

Hill in her MRFC AssessmentSee(AR 677).

In giving great weight to #nopinion of Dr. Hill, the ALJ relied on the concluding opinion
of Dr. Hil's MRFC Assessment, vith is that, “[w]hile it is expcted that [Mr. Shell] would be
unable to complete complex tasks, [he] would be able to complete repetitive tasks on a sustained

basis without special considerations.” (AR7). Thus, Dr. Hill's opinion supports the ALJ’s
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addition to the RFC for sedentary work the limaatto “unskilled work” to account for Mr. Shell’s
limitations in concentration, persistence, and p&ee.Griggs v. Astrydlo. 1:12-CV-56, 2013 WL
1976078, at *11 (N.D. Ind. May 13, 2013) (finding thlé State agency reviewer essentially
“translated [his] findings into a specific RFC assessment” (cliioson314 F.3d at 288-89¢f.
Delgado v. Colvin3:12-CV-53 JVB, 2013 WL 2431160, *15 (N.[d. June 4, 2013) (holding that

the ALJ’s limitation to simple,autine work did not sufficiently address the plaintiff's moderate
limitations in her ability to understand and remember detailed instructions, carry out detailed
instructions, and maintain attention and concentration for extended periods).

Mr. Shell citesJelinek v. Astrug662 F.3d 805, 814 (7th Cir. 2011), for the holding that a
limitation to “unskilled work” in a hypothetical was not consistent with the opinion of the State
agency psychologistSeePl. Br., p. 17.Jelinekis distinguishable because the state agency
psychologist in that case found thlag plaintiff was also limited ithe ability to maintain regular
work attendance, to carry out instructions, anddal with the stresses of full-time employment.

In light of Dr. Hill's opinion thatMr. Shell would be able to complete repetitive tasks on a sustained
basis without special consideratiodslinekappears not to be controllingee, e.gGriggs 2013

WL 1976078, at *10-11 (finding that the ALJ accounfed the deficiencies in concentration,
persistence, and pace by the limitation in the RIF@ range of unskilled to low-end, semi-skilled
work involving no rapid or frequent changes inrlwooutine and only incidental contact with the
public”).

However, in light of the errors the ALJ madeveighing the opinions of certain physicians,
as discussed in the previous section, includindatihgre to consider several GAFs of 50 or lower,

it is not clear that substantial evidence supports the weight given by the ALJ to Dr. Hill's opinion,
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which the ALJ translated into the limitation to “urid” work. In other, words, the incorporation
of Dr. Hill’s opinion that Mr. Shiéwould be able to completepetitive tasks on a sustained basis
without special considerations into the RFCuasskilled” work, may not sufficiently account for
Mr. Shell’s limitations in concentration, persistence, and paee.Jelinek662 F.3d at 812 (finding
that the ALJ improperly weighed the specific opinioha treating doctor, ipart, because of a GAF
score of 50 given by an examining consultant, and, thus, the ALJ did not properly consider the
opinion in formulating the RFC or the hypotheticals).

As for the three GAF scores of 50, 50 and 45ttm&aALJ did not discss in favor of stating
that Mr. Shell’'s “GAF score was in the 55-61 range consistently,” (AR 49), the notations that
accompany some of the scores shed light on Mr. Shell'’s memory and concentration difficulties,
which brings into question whether the limitation to “unskilled” work accounts for his moderate
difficulties in sustaining workSee Campbell v. Astru@27 F.3d 299, 307 (7th Cir. 2010) (holding
that the ALJ had selectively discussed portiohs physician’s report but failed, among other
things, to discuss a GAF score of 50).

On May 13, 2009, Dr. Lambertson and Mr. Wglassigned Mr. Shell a GAF of 58eeAR
546). In the comments in the section titled “SensoanchMental Capacity” of the report, Mr. Shell
reported that, since the accident in February 2009éfeitely has difficulty with his short-term
memory with regard to remembering things tlate just told to him.” (AR 549). As an example,
Mr. Shell said that it was difficult for him to repelaé random digits forward and backward that had
been asked by the examiner. As set forth irptlegious section, Dr. Lambertson opined that “due
to the client’s poor lack of concentration ahdi-term memory, it would be very difficult for him

to even concentrate on any menial task for at kegsar or so, and possibly his lifetime.” (AR 552).
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On June 29, 2009, Dr. Huang assigned a GAIDofin her narrative assessment, Dr. Huang
found that Mr. Shell suffered from significant immediate and short term memory problems that
would “interfere with adequate vocationflnctioning” because he “would have difficulty
remembering information that was presentetiezdr (AR 633). Dr. Huang did not opine on Mr.
Shell’'s concentration, persistence, or pacee third favorable GAF w45, assigned by Dr. Varma
in the April 22, 2010 Mental Impairment Questionnaire; Dr. Varma does not offer any narrative
explanation for his opinions.

The Court further notes that the August2d0Q9 treatment plan and the September 8, 2009
treatment plan from Park Centec. each indicate that one of Mr. Shell’s “problems” is that Mr.
Shell needs assistance with medical appointseemd/or taking medications as prescritige AR
854, 923).

Thus, had the ALJ properly addressed the relevant evidence when assigning weight to the
various physicians, the ALJ’s reliance on Dr. Hibjsinion to translate the moderate limitations in
concentration, persistence, and pace into an RFC for “unskilled” work likely would have been
sufficient. However, because of the errors set forth above, the Court cannot say that substantial
evidence supports the ALJ’s hypothetical posed to the VE, which was based on that RFC, to the
extent it may not properly account for Mr. Shell's deficiencies in maintaining concentration,
persistence, or pace.

C. Credibility

Finally, Mr. Shell argues that the ALJ ingperly evaluated his credibility. In making a

disability determination, Social Security Regdidas provide that the Commissioner must consider

a claimant’s statements about his symptoms, aggain, and how the claimant’s symptoms affect
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his daily life and ability to workSee20 C.F.R. 88 404.1529(a); 416.929(a). However, subjective
allegations of disabling symptoms alone cannot support a finding of disaégy.id In
determining whether statements of pain contribute to a finding of disability, the Regulations set forth
a two-part test: (1) the claimant must provide objective medical evidence of a medically
determinable impairment or combination of impairments that reasonably could be expected to
produce the alleged symptoms; and (2) once arhakJound an impairment that reasonably could
cause the symptoms alleged, the ALJ must considentensity and persistence of these symptoms.

Id.

The ALJ must weigh the claimant’s subjective complaints, the relevant objective medical
evidence, and any other evidence of the following factors:

(2) The individual’s daily activities;

(2) Location, duration, frequency, and intensity of pain or other symptoms;

3) Precipitating and aggravating factors;

4) Type, dosage, effectiveness, and side effects of any medication;

5) Treatment, other than medication, for relief of pain or other symptoms;

(6) Other measures taken to relieve pain or other symptoms;

(7) Other factors concerning functional limitations due to pain or other symptoms.
See20 C.F.R. 88 404.1529(c)(3), 416.929(c)(3). In making a credibility determination, Social
Security Ruling 96-7p provides that the ALJ musnsider the record as a whole, including
objective medical evidence, the claimant’s statement about symptoms, any statements or other
information provided by treating or examining physicians and other persons about the conditions
and how the conditions affect the clamhgand any other relevant eviden&eeSSR 96-7p, 1996
WL 374186 (Jul. 2, 1996%ee als@®§ 404.1529(c)(1); 416.929(c)(1).

An ALJ is not required to give full credit ®very statement of pain made by the claimant

or to find a disability each time a ala@nt states he is unable to wdBlee Rucker v. Chate&32 F.3d
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492, 496 (7th Cir. 1996). However, Ruling 96-7p prositieat a claimant’s statements regarding
symptoms or the effect of symptoms on his ability to work “may not be disregarded solely because
they are not substantiated by objective evider88R 96-7p at *6. “Because the ALJ is ‘in the best
position to determine a witness’s truthfulness amthfa@htness . . . thisourt will not overturn an

ALJ’s credibility determination unless it is ‘patently wrongstiideler v. Astruég88 F.3d 306, 310-

11 (7th Cir. 2012) (quotin§karbek 390 F.3d at 504-05%¢ee also Prochaskd54 F.3d at 738.

In his Opening Brief, Mr. Shell acknowledges that the ALJ gave the following specific
reasons for finding him not fully credible: thek&s no medical evidence that shows that he was
unable to perform work-related activities, he had a sporadic work history, he applied for
unemployment, his daily activities were not limitedthe extent that one would expect for an
individual to be disabled, his psychological tests consist only of moderate symptoms, he was not
compliant with treatment, and his GAFs were not consistent with his complaints. The ALJ made
several errors in these assessments. On remand, the ALJ is directed to reevaluate Mr. Shell's
credibility with the following guidelines.

First, to the extent that the ALJ will be reweighing the opinions of the various physicians and
considering the evidence set forth in the prevaadions, the ALJ should reconsider the statement
that there was no medical egitte to show that Mr. Shell was unable to perform work-related
activities.

Second, Mr. Shell argues that the ALJ does not explain what he means by a “sporadic work
history,” contending that he did have regwarployment, even though his earnings were low. He
also asserts that some of the breaks or disainings were due to problems that he had with

depression and anxiety, citing generally Section D (“Remarks”) of the “Function Report- Adult-
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Third Party” submitted by his mother on April 5, 20@2eAR 206. On remand, the ALJ is to
explain what he means by “sporadic work history” and to consider whether dips in earnings were
impacted by Mr. Shell's depression and anxiety before discounting his credibility on this basis.
Third, it appears that the ALJ erred in taking into account that Mr. Shell was receiving
unemployment compensation. “It is not inappropriate to consider a claimant’'s unemployment
income in a credibility determinatioriVliocic v. Astrue890 F. Supp. 2d 1046, 1059 (N.D. Ill. 2012)
(citing Schmidt 395 F.3d at 745-46). I8chmidt the Seventh Circuit Court of Appeals explains:
[W]hile we have previously held th&mployment is not proof positive of ability to
work,” Wilder v. Apfel 153 F.3d 799, 801 (7th Cir. 1998) are not convinced that
a Social Security claimant’s decision to apply for unemployment benefits and
represent to state authorities and prospecawployers that he is able and willing
to work should play absolutelyo role in assessing his subjective complaints of
disability.
395 F.3d at 746. However, Mr. Shell applied for unemployment bebefitsehis alleged onset
date and was receiving them at the time he was hospitalized at his onset date. Thus, it appears that
the ALJ erred in finding that Mr. Shell was suiffgy from his alleged disability at the time tled
for unemployment benefits. The ALJ did not imguivhether Mr. Shell continued to receive
unemployment benefits after he was hospitaliZée. ALJ shall reconsider this factor on remand.
Fourth, Mr. Shell argues th#tere was sufficient evidence that his daily activities were
limited to the point that he would be unablevork. Mr. Shell notes that the May 13, 2009 Report
of Psychiatric Status completed by Mr. White @rdLambertson indicates that Mr. Shell isolated
himself and that his main activities were going#doctor’s office and physical therapy. Mr. Shell
also notes generally his grandfather’s description of Mr. Staily activities, which he asserts

indicates that he is unabledostain work. Finally, Mr. Shell ne$ generally his own report on daily

living activities, citing the Function Report - Aduitated April 8, 2009, in which he describes his
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activities of daily living as eating, taking medication, changing the dressing on his leg, going to
physical therapy, going to the doctor (neurologist, plastic surgeon, psychiatrist), trying to walk,
resting, eating, going to bed. On remand, the Altd c®nsider these factors in assessing activities
of daily living.

Fifth, Mr. Shell argues generally that the gsyiogical testing and evidence indicate that he
has more than moderate symptoms. He does goifggally identify any eviénce in support of this
statement. This argument is unpersuasive to the extent it has not already been addressed by the
Court.

Sixth, regarding his noncompliance, Mr.éBlargues that, under SSR 96-7p, the ALJ was
required to inquire into the circumstances & ttoncompliance to find what, if any, reasons there
are for the noncompliance. Mr. Shell assertsttiaALJ never inquired into his compliance at the
hearing. Moreover, Mr. Shell’s memory problems may be an explanation for his noncompliance that
the ALJ did not explore. Mr. Shell is corratiat the ALJ’s reference to a treatment note on
December 27, 2008, that Mr. Shell was not taking oaitins is not adequately explained by the
ALJ because that treatment note is from the ttede Mr. Shell was hospitalized for his suicide
attempt. The treatment note on that date indichtgdhe was uncooperative and irritable, not taking
his medications, and “? suicidal’. AR 960. Shoafter that time, his family had him committed.

On remand, the ALJ should reconsider thestdrs when assessing Mr. Shell’s credibility.

CONCLUSION

Based on the foregoing, the Court her&RANTS the Opening Brief of Plaintiff in Social

Security Appeal [DE 21] anBEMANDS this case for further proceiads consistent with this

Opinion and Order.

42



CC:

So ORDERED this 16th day of September, 2013.

s/ Paul R. Cherry
MAGISTRATE JUDGE PAUL R. CHERRY
UNITED STATES DISTRICT COURT

All counsel of record
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