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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
FORT WAYNE DIVISION

MOTORISTS MUTUAL INSURANCE )
COMPANY

Plaintiff,
V. Case No. 1:11-CV-396 JD

MOHAMED N. Q. YAHYA, et al,

N N N N N N N N N

Defendants.

OPINION AND ORDER

This matter is before the Court on Pt#firMotorists Mutual Insurance Company’s
(“Motorists”) renewed motion for summary judgnt [DE 29], which has been fully briefed.
[DE 30, 32, 33]. The Court previously denied telasts’ first motionfor summary judgment
based on the lack of any evidence in the reesrtb what the Court determined was the
dispositive fact. [DE 21]. That fact has now beesolved in Motorists’ favor. [DE 24]. While
the Court has fully considered the parties’ argata in this renewed motion, it concludes that
summary judgment must be GRANTED in fawdrMotorists on its comlpint for declaratory
judgment. Motorists remains obligated to provide personal and property protection insurance
coverage under the Michigan Naw#t Act, which is not at issue here, but it is not required to
defend or indemnify the Defendant, Mohamed NY@hya (“Yahya”), against claims of liability
asserted by members of his househalsirag out of the December 26, 2010 accident.

|. FACTUAL BACKGROUND

Both parties agree that theaterial facts in this mattare undisputed. On or about
December 26, 2010, Yahya was operating his mathicle on Michigan Avenue in Washtenaw

County, Michigan, when he lost control of the oa ice and crossed tleenter line. His vehicle
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collided with another, andagically, Yahya’'s minor son waglled. Yahya and his wife, who
was also a passenger, were injured but survived the collision.

At the time of the accident, Yahya had antiile insurance coverage under a policy
issued by Motorists, Policy No. 3797-06-825988-0TAe policy contains various coverage
parts, of which one is at issue in this caset Raconcerning liabilitycoverage. Under Part A,
Section A, Motorists generally agreed:

A. We will pay damages fdoodily injury or property damage for which

any insured becomes legally responsiblecaeise of an auto accident.
Damages include prejudgment interest awarded againshgheed. We
will settle or defend, as we consider appropriate, any claim or suit asking
for these damages. In addition to our limit of liability, we will pay all
defense costs we incur. Our duty tttlseor defend ends when our limit of
liability for this coverageéhas been exhausted by payment of judgments or
settlements. We have no duty tofeted any suit or settle any claim for
bodily injury or property damagenot covered under this policy.
[DE 5-2 at 24 (emphasis original)]. But Part@ection A, was modifiey the “Amendment of
Policy Provisions” attached to the policy itself, which stated:

A. The following exclusion isdded to Part A, Section A:

We do not provide Liability Coverage for any persontfodily injury to
you or anyfamily member.

[DE 5-2 at 11 (emphasis original)]. Because att timendment, and because the bodily injuries
at issue in the Washtenaw County accident wwastained by Yahya and his family members,
Motorists argues that no liability coveiais owed under Part A of the polity.

Yahya disagrees, pointing to an independ®art A provision titled “out of state

coverage”:

! The court notes that Motorists is not claimthgt no coverage atl & due under the policy.
The exclusion listed in the amendments only appgbePart A of the paly, concerning liability
coverage. Motorists has paid Ma’'s and his wife’s medicakpenses, and has also paid for
wages lost due to the accident.
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If an auto accident to which this policy applies occurs in any state or province
other than the one in which your coveraglto is principally garaged, we will
interpret your policy for that accident as follows:

A. If the state or province has:

1. A financial responsibility or similar law specifying limits of
liability for bodily injury or property damage higher than
the limit shown in the Declarations, your policy will
provide the higher specified limit.

2. A compulsory insurarce or similar law requiring a
nonresident to maintain insurance whenever the
nonresident uses a vehicle timat state or province, your
policy will provide at leasthe required minimum amounts
and types of coverage.

[DE 5-2 at 26]. At the time of the accident, atdhe time of the issuaa of the policy, Yahya
was an Indiana resident and his vehicle wascraily garaged in Indian Mr. Yahya had also
operated the car in Michigan for an aggregate wefehan 30 days in the applicable year at the
time of the accident. However, since the accidestrred in Michigan, Yahya believes the out-
of-state coverage provision apgd. [DE 5-2 at 26-27]. He belies Motorists must therefore
provide liability coverage consistent with tharfrework Michigan has enacted for motor vehicle
personal injury and property protection, whichbids the use of an intra-family exclusi@ee
MCL 8§ 500.310%t seq Farmers Ins. Exch. v. Kurzman®68 N.W.2d 199, 204 (Mich. Ct.

App. 2003) (“For more than twenty years, it l@@n against the public policy of this state to
include a provision in an insuramgpolicy that excludes coverage fmdily injury to any insured
or a member of the insured's family[,]” because operation of such a provision prevents coverage
required by the financial responsibility law).

In addition, Motorists has fitka Certification with the ate of Michigan in which it

essentially opts-in to much of the Michigilin-Fault Act. In this document, Motorists:



certifies that any accidental bodily injury or property damage occurring in the
State of Michigan on or after Octab&, 1973, arising from the ownership,
operation, maintenance or use of a motdricle as a motor vehicle by a resident
of Canada or any State thfe United States of America, other than Michigan, who
is insured under any automobile iy policy issued by said comparshall be
subject to the personal and property mrction insurance sysin set forth in
Chapter 31 of the Mhigan Insurance Codghe No-Fault Act] . . .

[DE 32-4 (emphasis added)]. Thus, Yahya arguesethext if Michigan law is not incorporated
through the terms of the insurance policy, this Certification obligates Motorists to provide the
coverage at issue.

Motorists filed a complaint for declaratogrydgment in this Court seeking declaration
that it does not owe liability covaga to Yahya for any liability he may have to his wife or his
deceased son for damages they sustained aslizofahie accident. [DE]. Motorists moved for
summary judgment [DE 17], but the Court dentleel motion because the record contained no
evidence as to whether Yahyadhaperated his vehicle in Michigan for an aggregate of over 30
days in the calendar year at the time of thedsmeti [DE 21]. The parteehave since confirmed
through requests for admissions that Yahya hadpetated the vehicle Michigan for more
than 30 days, [DE 24] so Motorists has mead its motion for sumary judgment. [DE 29].

[I. STANDARD OF REVIEW

Summary judgment is pper where the pleadingdepositions, answers to
interrogatories, and admissions de ftogether with the affidavit# any, show that there is no
genuine issue as to any matefait and that the moving partyestitled to judgment as a matter
of law. Fed. R. Civ. P. 56(cliawson v. CSX Transp., In@45 F.3d 916, 922 (7th Cir. 2001). A
material fact is one identified by the substantive law as affecting the outcome of the suit.
Anderson v. Liberty Lobby, Inat77 U.S. 242, 248 (1986). A genuissue exists v respect to
any such material fact, and summary judgmettiésefore inappropriate, when “the evidence is

such that a reasonable jury coultura a verdict fothe non-moving party.ld. On the other
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hand, where a factual record taken as a whole cutlidad a rational trier dbct to find for the
non-moving party, there is rgenuine issue for triaMatsushita Elec. Indus. Co. v. Zenith Radio
Corp, 475 U.S. 574, 587 (1986) (citirgpnk of Ariz. v. Cities Servs. C891 U.S. 253, 289
(1968)). In determining whether argene issue of material factisss, this court must construe
all facts in the light most favorable to the nmioving party, as well as draw all reasonable and
justifiable inferences in her favoknderson477 U.S. at 25Xing v. Preferred Technical Grp.
166 F.3d 887, 890 (7th Cir. 1999).

[ll. DISCUSSION

Consistent with its prior opion, the Court first concludékat Indiana law governs the
insurance agreement. Secon@ @ourt concludes that theragment does not by its terms
require Motorists to provide the coveragehYa seeks here. Fingllalthough the Court has
reconsidered aspects of its previous apinielating to Motorists’ obligations under the
Certification, it concludes that the Certification does not apply to the coverage at issue here,
which falls in the category of “residual liaityl coverage” under Michigan’s No-Fault Act.
Accordingly, Motorists is not obligated to pide the coverage at issue, and summary judgment
must be granted in its favor.
A. Choice of Law

The Court incorporates its choice of lawalission as set forth in the prior opinion,
concluding that Indiana law governgtimterpretation ofhis contract:

In diversity cases such as this one, the court applies federal procedural and

state substantive lawllen v. Cedar Real Estate Gr., LL P36 F.3d 374, 380 (7th

Cir. 2001) (citingErie R.R. v. Tompkins304 U.S. 64, 78 (1938)). Rules of

contract interpretation arestited as substantive, so the policy must be interpreted

according to state lawd. (citing Bourke v. Dun & Bradstreetl59 F.3d 1032,

1036 (7th Cir. 1998))Motorists argues that Indianlaw should apply to the

interpretation of the contract; Yahya appears to argue that Michigan law controls.

Motorists is correct. “If the laws of mortan one jurisdiction arguably are in
issue,Erie also requires a federal court to gpfthe forum] state's choice of law
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rules.” Jean v. Dugan20 F.3d 255, 260-61 (7th Cir. 1994) (citiK¢gaxon Co. v.
Stentor Elec. Mfg. Cp313 U.S. 487, 496-97 (1941Htorn v. Transcon Lines,
Inc., 7 F.3d 1305, 1307 (7th Cir. 1993)). The forum state is Indiana, so Indiana
choice-of-law rules determine which state’s law controls interpretation of the
contract.

There is no choice-of-law provision the policy, so the court must resort
to general choice-of-law principles. imsurance cases, Indiana follows the “most
intimate contacts” test. The court first atigs to determine the principal location
of the insured riskiNat’l Union Fire Ins. Co. of Pittsburgh, PA v. Stand&dsee
Corp., 940 N.E.2d 810, 815-16 (Ind. 2010) (citidginn v. Meridian Mut. Ins.
Co, 836 N.E.2d 249, 251 (Ind. 2005)) the principal locatn of the insured risk
can be determined, it is generally giv@ore weight than other factors:

The validity of a contract of . . . snrance and the rights created hereby
are determined by the lockw of the state whit the parties understood
was to be the principal location of the insured risk during the term of the

policy[.]

REST. (2D) oF CONFL. OFLAWS § 193 (1971)see also Nat'| Union940 N.E.2d at
816. If no such location exists, the cotutns to the remaining contacts. 940
N.E.2d at 816. The remaining contacts include:

(2) the place otontracting,

(2) the place of negiation of the contract,

(3) the place of performance, and

(4) the [domicile], residence, natiality, place of incorporation and
place of business of the parties.

See Hartford Acc. & Indemn. Co. v. Dana Co00 N.E.2d 285, 291 (Ind. Ct.

App. 1997) (citing RsT. (2D) 8 188). Most of the contaxtare self-explanatory;

the “place of performance” is the locatiovhere insurance funds will be put to
use.Hartford, 690 N.E.2d at 293.

In this case, the “principal location of the insured risk” was Indiana,
whether measured by the place where the covered vehicle was principally
garaged, by the place where the insuregldj\by the place where the insured most
often used the covered vehicle, or by vehtdre contract was created. But even if
that were not the case, the remaining aot# still favor Indiana. The parties do
not dispute that Indiana was the placecohtracting, as well as the place of
negotiation. At the time of the accideMahya, his wife, and his son were all
residents of Indiana. Presumably, thaoaieans that the place of performance —
the place where any funds would be disburs&dhs Indiana. It is clear that this is
an Indiana contract, and Indiana law #fere controls the interpretation of the
contract.See Cincinnati Ins. Co. v. Trosk§18 N.E.2d 1, 7 (Ind. Ct. App. 2009)
(where the only contact with anotheatst is the accident itself, Indiana law
controls).



[DE 21 pp. 6-8Nlotorists Mutual Ins. Co. v. Yahylso. 1:11-cv-396, 2013 WL 943203, at *3—-4
(N.D. Ind. Mar. 11, 2013)) (footnote omitted)].

Defendant does not takesue with this analysger se but instead argudhlat a choice of
law analysis is never relevatat a claim for Michigan No-Fault benefits. This argument is
misguided, however. As a federal district courirggtin diversity jurisdition, this Court has an
obligation to apply the choic# law analysis of the fora state, which is Indiandean 20 F.3d
at 260-61. This analysis is indeed relevant beeause if Michigan, and not Indiana, law
governed this contract, then the intra-fanakclusion clause woulde void at the outset.
Compare Allstate Insurance Co. v. Bolé81 N.E.2d 1096, 1098 (Ind. 1985) (holding that intra-
family exclusions are enforceable under Indiana lait) Farmers Ins. Exch. v. Kurzmar668
N.W.2d 199, 204 (Mich. Ct. App. 2003) (holding tlatra-family exclusions are unenforceable
under Michigan law since they violate the pulglaicy of the state). It would then be
unnecessary to consider whetkiee out-of-state coverageovision would provide this
coverage, or if not, whether Motorists’ No-Faftit Certification contractually obligates it to
provide the coverage regardlésehus, although Yahya is correct that Michigan law certainly
bears on the resolution of these latter two issues, the choice analysis is still relevant and

necessary in this case.

% This would also be notable simin that event, the intra-falgnexclusion would be stricken
from the policy and Yahya would be entitled to coverage in the full amount of the policy limits,
or $100,000 per person and $300,000 per incidkanmzmann 668 N.W.2d at 204 (awarding
coverage in the full amount of policy limits, rjast the statutory minimums, where Michigan
law applied and invalidated thetia-family exclusion). If Indiana law applies, however, then the
intra-family exclusion would be valid and enfeable, and the coverageattMotorists may owe,
either through the out-of-stateverage provision or the Céitation, would only be in the
amount required by the No-Fault Act, or $20,@@0 person and $40,000 per incident. [DE 30-1
(providing “at least the required minimummounts and types of coverage”)]; MCL
§ 500.3009(1)see Kurzmanr668 N.W.2d at 204 (emphasizingetfact that the exclusion was
facially invalid in awarding cowvage up to the full policy limits).
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B. The Language of the Insurance Agreement

Consistent with this Court’s prior ordehe Court concludes that the terms of the
insurance agreement do not provide for the covemiggsue, which is coverage for liability that
Yahya may have to his wife and to his deceased son’s estate based on the accident in question.
First, as previously stated:

In Indiana, insurance policies eargoverned by the same rules of
construction as other contracts, and rthaterpretation is a question of law.
Bradshaw v. Chandler916 N.E.2d 163, 166 (Ind. 2009). When interpreting an
insurance policy, the court’'s goal is to ascertain and enforce the parties' intent as
manifested in the insurance contrd@tickeye State Mut.dnCo. v. Carfield914
N.E.2d 315, 318 (Ind. Ct. App. 200%ans. deniedlf insurance policy language
is clear and unambiguous, it shoulddieen its plain and ordinary meaningell
v. United Farm Bureau Fam. Life Ins. C647 N.E.2d 1129, 1132 (Ind. Ct. App.
1995). The court may not extend insuranogerage beyond that provided in the
contract, nor may the court rewriteetltlear and unambiguous language of the
insurance contracfm. States Ins. v. Adair Indus76 N.E.2d 1272, 1273 (Ind.
Ct. App. 1991).

The terms of this contract areeal and unambiguous.rBi, pursuant to
Part A, Section A, Motorists has a dutydefend and indemnify the insured up to
policy limits when the insurethhecomes legally responsibl®r bodily injury or
property damage to another person “because of an auto accident[.]” [DE 5-2 at
24]. Due to the nature of the accident this case, Yahya, the insured, is
potentially legally responsible for bodilgjuries to his wife and son. Under the
amended exclusion to Part A, howevBlptorists expressly refused to provide
liability coverage to the insured for bodilyjury to the insured or — most relevant
here — to a family member. [DE 5-2 at 1®}ithout more, the elar import of that
language is that no liabilityoverage would be availabie Yahya with respect to
any claims by his wife or son based the accident underlying this case.

But there is more, of course. Thet-af-state coverage provision provides
that, if a state has “[a] compulsompsurance or similar law requiring a
nonresident to maintain insance whenever the nonresitleses a vehicle in that
state or province, your policy will provide least the regued minimum amounts
and types of coveragé [DE 5-2 at 26 (emphasis added)]. The import of that
provision, too, is clear and unambiguous.ptitentially changes the coverage
provided by the policy. Morspecifically, it means thdhe coverage provided by
the policy iseitherthe types and amourgpecifically statedherein (including the
intrafamilial exclusion)pr the minimum types and amounts required in the state
where an accident occurs, if that requireitimum coverage is greater than what
is provided in the terms of the policy.



[DE 21 pp. 8-9Yahya 2013 WL 943203, at *4-5J).

An intrafamilial exclusion is valid undendiiana law, so the intrafamilial exclusion to
Part A precludes the coverage othervatded in that part of the policygoles 481 N.E.2d at
1098. However, the Michigan No-Fault Act requiregaia individuals to matain various types
of coverage, one of which is “residual liabilitysurance,” which would provide the type of
coverage Yahya seeks here. MCL § 500.310Mighigan courts interpret intrafamilial
exclusions as incompatible with this requiremé&ntzzmann 668 N.W.2d 204. The question
therefore becomes whether Yahya was requireddimtain insurance under the Michigan No-
Fault Act. If so, then his policy will includeithresidual liability isurance through the out-of-
state coverage provision, and he wa@teive the coverage he seeks.

Under the Michigan No-Fault Act, “The owner or registrant of a motor vehicle required
to be registered in this state shall maintecurity for payment of benefits under personal
protection insurance, propefyotection insurance, and resadliability insurance.” MCL
§ 500.3101(1). The Act also requimesnresidents to maintain such insurance in certain
circumstances. Specifilty, section 3102 states:

A nonresident owner or registrant of a ntotehicle or motorcycle not registered

in this state shall not operate or permit the motor vehicle or motorcycle to be

operated in this state for an aggregatenofe than 30 days in any calendar year

unless he or she continuously maintains security for the payment of benefits
pursuant to this chapter.

% The Court further notes for completeness thatout-of-state coverageovision contains two
subsections: the compulsory coverage satisn, addressed above, and the financial
responsibility subsection. Wheas the compulsory coveraggbsection provides both the
amountsand typef coverage required by compulsory insurae law, the financial
responsibility subsection only applies to adjustltmits contained on the declarations page of
the policy if a state’s financiaésponsibility laws specify higi limits. [DE 30-1 p. 27]. Because
Yahya'’s obstacle to receiving the coverage isthetimits on the declarations page, but the
intra-family exclusion contaed in the endorsement, tisigbsection offers him no help.
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MCL 8§ 500.3102(1). Thus, as the Court of Appgeai Michigan has succinctly summarized,
“Nonresidents are not requdr@o purchase no-faultsarance if they operate their vehicles in this
state for less than 30 day§sersten v. BlackwelB14 N.W.2d 645, 646 (Mich. Ct. App. 1981);
Allstate Ins. Co. v. Clarendon Nat'l Ins. Cdlo. 258665, 2006 WL 659461, at *2 (Mich. Ct.
App. Mar. 16, 2006) (“[I]t is undisputed that the tuc . had not been operated in Michigan for
more than 30 days in a calendar year, andneasequired to be gastered in Michigan.
Therefore, [the insured] was not required tovide residual liabilitynsurance coverage under
these statutes.”).

It is undisputed here that Yahya was not a Michigan resident and was not an owner or
registrant of a vehicle require¢d be registered in Michiga [DE 24] The parties have also
confirmed since the last motidor summary judgment that Yahyed not operated his vehicle
in Michigan for an aggregate of mdiean 30 days in the applicable yedd.][As a result,
Michigan law did not require Yahya to have mained any minimum insurance coverage at the
time of the accident, so the insurance agreementrdigsovide for this coverage either directly
or through the out-of-ate coverage provisioflarendon 2006 WL 659461, at *3 (“[T]he
policy’s out-of-state coverage texsion is only intended to emsuwcompliance with applicable
state law and, therefore, does not require defertdgarbvide primary residual liability coverage
in this case, because it is meqjuired by state law.”).

The Defendant responds to this conclusiosioygesting that this Court has misconstrued
the implications of section 3102(1)'s 30-d&wyeshold. Defendant gues that anyone who
operates a vehicle in Michigan for more tt#hdays must specificallyurchase a policy of
“Michigan no fault insurance,” such that ratliean triggering no-fault coverage under Yahya's

Indiana policy upon reaching the 30-day threghséction 3102 would have voided it. [DE 32 p.
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6]. This argument begs the question, thotifhas the Court interprets the policy, the out-of-
state coverage provision kicksahthe 30-day threshold, meagithat the policy would provide
no-fault coverage at that point, then Yahyil have procured the required no-fault insurance at
that time and will therefore have satisfied the neguent that he maintain no-fault insurance if
he operates his vehicle in Miclaig for over 30 days. In anyet, it is immaterial whether
Yahya's coverage would have vested or voidpdn reaching that threshold. It is undisputed
that Yahya, an Indiana residenperated his vehicle in Michag for less than 30 days, and
“[nJonresidents [of Michigan] are not requiredgarchase no-fault insunae if they operate

their vehicles in this state for less than 30 dagei'sten 314 N.W.2d at 646Clarendon 2006
WL 659461, at *2. Therefore, Yahya was not rieggto maintain any minimum insurance
coverage under Michigan law, so the insueaagreement does not by its terms provide for the
coverage at issue. Accordingly, if Motoristisligated to provide the disputed coverage, it
would have to be on account of the Cegétion, to which tk Court turns next.

C. Motorists’ Certification of Compliance

Defendant finally argues th&totorists voluntarily obligated itself to provide the
coverage at issue by filing its No-Fault Act Ggration, and Defendant has offered some valid
arguments on this issue relative to the Court’srpubng. By filing the Caetification, an insurer
promises to provide any of its non-Michigan residasureds who are involved in an accident in

Michigan with “the personal and property prdiec insurance” benefits of the No-Fault Act.

* Though Defendant’s argument is misplaced Iatien to the effect of the 30-day threshold on
the terms of the policy itselit, would be correct as to thireshold’s effect on Yahya’s
eligibility for benefits basedn the Certification. Assuming thmlicy would not provide the no-
fault coverage but that the Certification wout@dhya would only be eligible to receive this
coverage if he had operated fehicle in Michigan for 30 diewerdays in the calendar year.
MCL § 500.3113(b). Given the hypothetical’'s asstioipthat the policy would not provide the
no-fault coverage, Yahya would not be in comp@mith the Act, and wodlthus be ineligible
for no-fault benefits, upon driving iklichigan for more than 30 daysl.
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MCL 8 500.3163(1). In its previous order, the Qairaracterized the Cditation as merely
affirming an insurer’s obligation to complyitlw the requirements of the No-Fault Act, and
therefore interpreted the resolution of the Ceditfan issue as linked the question of whether
the out-of-state coverage premn applied. [DE 21 p. 12]. As Bendant points out, however,
the Certification is broader than that, and per@uitsnsurer to essentialgpt-in to aspects of the
No-Fault Act. In that case, thesurer may be obligated to pide no-fault benefits even where
those benefits are not provided unttex terms of their policies.

Motorists has filed such a certification, and ifasthat reason that Motorists has paid all
of Yahya's and his wife’s medical expenses, jost the $5,000 to whictheir coverage would
otherwise be limited under the policy, in addittorwork-loss benefits, which are not provided
for at all under the policy. These benefits elthunder the personal protection insurance
provisions of the No-Fault Act. MCL § 500.3107. Defendant argues that for the same reason
Motorists is paying these personal protectisumance benefits, Motorists is obligated to
provide residual liability insuranc&he Court respectfully disagrees.

The Michigan No-Fault Act requires motoristsmaintain three different categories of
insurance: “[1] personal proteoti insurance, [2] property protem insurance, and [3] residual
liability insurance.” MCLS8 500.3101. Personal protection inswg@ primarily covers an
insured’s own medical expenses and loss of sgg®perty protection gurance covers damage
to certain property caused by thews a vehicle, and; residual lifity insurance covers a driver
against the few classes of tort liabilttyat the No-Fault Act does not elimindtsICL

88 500.3107, .3121, .3131. Residual liability insuradiffers notably from personal and

®> As relevant here, residual liability insuraramvers “noneconomic loss,” which would include
wrongful death, loss of consortium, and the liket “only if the injued person has suffered
death, serious impairment of body functionpermanent serious disfigurement.” MCL
88 500.3131, .3135. This coverage must only be maintained in the amount of $20,000 for injury
to one individual, and $40,000 for injutwo or more persons. MCL 88 500.3009(1), .3131.

12



property protection insurance iratht applies only where the insured is found legally liable or at
fault for damages, whereas the others apply without regard toGauafipareMCL
§ 500.3131(1yvith §8§ 500.3105(2), .3121(2).

Against this background, it becomes appatieat the Certification only obligates an
insurer to provide personal and property protecinsurance, not residual liability insurance. By
filing the Certification, tle insurer certifies that:

any accidental bodily injury or property damage occurring in this state arising

from the ownership, operation, maintenance, or use of a motor vehicle as a motor

vehicle by an out-of-state resident whoinsured under its amobile liability

insurance policies, is subject to thersonal and property protection insurance
systermunder this act.

MCL 8§ 500.3163(1) (emphasis added). The Act furdpecifies the rights and responsibilities
the Certification imposes on an insurer and its insureds:
[T]he insurer and its insureds with resptrfaccidental bodily injury or property
damage] have the rights and immunities under this agidimonal and property
protection insuredsand claimants have the rights and benefitpessonal and
property protection insurancelaimants, including the right to receive benefits
from the electing insurer a$ it were an insurer ofpersonal and property

protection insuranceapplicable to the accideait bodily injury or property
damage.

MCL 8§ 500.3163(2) (emphases added). Similarly Gkdification that Motorists actually signed
states that it “shalbe subject to thpersonal and property protection insuraregstem set forth
in [the No-Fault Act].” [DE 32-4 (emphasis adtJg Though these provisions repeatedly address
personal and property protectiorveoage, they entirely omit anyfeeence to residual liability
protection. This provides strong egitte that the Certification does ragiply to residual liability
protection, and in fact leaves no textual bdsdm which to conclude that it does.

The Michigan Court of Appeals Baeached the same conclusionAllstate Ins. Co. v.
Clarendon Nat'l Ins. Cg.No. 258665, 2006 WL 659461, at *3 (Mich. Ct. App. Mar. 16, 2006),

the court addressed the precisedtioa of whether a Certificatioobligated an insurer to provide
13



residual liability protection: “Plaintiff argues thaten if Michigan law does not require Ryder to
carry primary residual liability coverage, [itssurer] voluntailty agreed to provide such
coverage because it filed a certificatecompliance under MCL 500.3163. We disagree.” The
Court noted that both the aiée and Certification specificallgddress “personal and property
protection insurance,” bahat “neither 8 3163 nor [the in®r’s] certificate of compliance refer
to residual liability coverageld. Therefore, the Coticoncluded that “the certificate does not
obligate defendant to provide primary sl liability coverage in this casdd. In arguing to
the contrary, Defendant citdgvis v. Amex Assurance C670 N.W.2d 16, 21 (Mich. Ct. App.
2009), which stated that ti@ertification “subjects theut-of-state insurer to thentire Michigan
personal and property insurance system wamgraccidental bodily injury arising from an out-
of-state insured's ownership or use of a motbicke occurs.” (emphasis in original). However,
this language reiterates the qualification thatGketification subjects amsurer to the entire
Michigan “personal and property insurance systexs distinguished &m residual liability
insurance, which further suppsithis Court’s conclusion.

This conclusion is consistent with the sture and purpose of the No-Fault Act and the
Certification. As stated by the Michigan CourtAgpeals, “the apparent intent of § 3163 of the
no-fault act was to guaranteathinsured nonresidents injdrén Michigan, who would be
unable to obtain reliethrough tort claimswould be protected agairestonomic losse® the
same extent as Michigan residents aderies v. State Farm Mut. Auto Ins. (509 N.W.2d
829, 837 (Mich. Ct. App. 1993) (emphases addedsidual liability coverage, however, does
not apply to economilosses, at least as applicabkre. MCL § 500.3135(1) (stating that a
“person remains subject to tort liability fooneconomic logdor certain injuries (emphasis

added)). Additionally, residual liabilitgnly appliesto tort claims thahave not been abolished
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meaning that the injured party remains free to coflech the tortfeasor to the same extent that
they would have been able to recover fromat thdividual’s insurer had residual liability
coverage been in plaMCL § 500.3131(1) (“In this stateith[residual liability] insurance
shall afford coverage for automobile liabilitgtained by section 3135.”). The main difference in
that case is that it can be much more difficult to collect against an individual, who may not have
resources from which to collect, than agaarsinsurance company. iWever, the Michigan
Supreme Court has held that this is preciselgretihe No-Fault Act, which was enacted in large
part to eliminate the difficultyf collecting from un- or under-insured drivers, intended to draw
its line:
In short, the no-fault act guarantees personal protection benefits to accident
victims, even in the absence of applieamsurance coverage, in exchange for
limitations on the victim's ability to fila tort claim. But the no-fault act does not

similarly guarantee residual liability cavage, e.g., when a negligent driver is
uninsured or uncollectible.

Husted v. Dobhs591 N.W.2d 642, 647 (Mich. 1999).

The Court therefore concludes that the Cesgtfon does not require Motorists to provide
residual liability coverage, althouglontrary to its previous ordéhe Certificaibn does require
personal and property protection coage. As the Court concludedprg the terms of Yahya's
insurance agreement do not provide coverag&toya for liability to his family members,
either. Accordingly, Motorists is not obligatéal provide liability coverage to Yahya for
damages sustained by his wife and decease@s a consequence of the December 26, 2010
accident. The Court thus GRANTS Motoristsotion for summaryydgment and GRANTS

declaratory judgment in favaf Motorists in this action.

® Of course, this would be an unsatisfying opthere, since if Yahyalwife and his child’s
estate were to collect from him, he would essdly be taking the money out of one pocket and
putting it in the other.
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V. CONCLUSION

For these reasons, Motorists’ motion sommary judgment [DE 29] is GRANTED. The
Clerk is DIRECTED to enter judgment for thealtiff, Motorists Mutual Insurance Company,
for whom declaratory judgment is GRITED consistent with this opinion.

SOORDERED.

ENTERED: January 15, 2014

/s/ JON E. DEGUILIO
Judge
UnitedStatedDistrict Court
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