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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
FORT WAYNE DIVISION
DOUGLASK. MISENER,
Haintiff,
V. CAUSENO. 1:12-CV-036JD

CAROLYN W. COLVIN,
Acting Commissioner of Social Security, )

N e N N

)
Defendant. )

Opinion and Order

On February 3, 2012, Plaintiff, Douglas K. Misener (“Misener”), fdecbmplaint in this
Court, seeking remand of the mihistrative Law Judge’s (“ALJ"dlenial of Social Security
Disability Benefits. [DE 1]. On Febrna20, 2013, the Court remanded this case for
reconsideration by the ALJ. [DE 26]. Thereafter, on May 21, 2013, Misener’s counsel filed a
motion for attorney’s fees, pursuant to trepugl Access to Justice ACEAJA”), 28 U.S.C.
§ 2412. [DE 28]. On June 6, 2013, the Defenddwet Commissioner of Social Security
(“Commissioner”), filed a response in opposittorthis motion, to which Misener replied on
June 15, 2013. [DE 30, 32]. For the following reasons, the Court now ltsetser's motion.

I. Procedural Background

On October 1, 2008, Misener filed applicatidmsDisability Insurance Benefits (“DIB”)
and Supplemental Security Income (“SSI'eging a disability beginning June 27, 2006. [DE
28 at 1]. On February 17, 2009, Misenenisial application was denied; and, upon
reconsideration, the applicatioras denied again on May 6, 200@. Misener then requested a

hearing before an ALJ, which was held June 24, 2010, before ALJ John S. Pdpe.
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On October 7, 2010, the ALJ issued his decidinding that Misenewas not disabled.
Id. Therein, the ALJ concluded that Misened Im@t engaged in substantial gainful activity
since the onset of his allegedalbility. [DE 26 at 12]. Furthethe ALJ concluded that Misener
had the severe impairments of degenerativediszase, bilateral kngain, left ankle pain,
osteoarthritis, diabetes, hypemsion, depression, bipolasdrder, and posttraumatic stress
disorder.1d. However, the ALJ concluded that$éner did not have an impairment or
combination of impairments that met or medicalqualed any of thesincluded in the listed
impairments in 20 C.F.R. Part 404, Subpart P, Appendid.lInstead, the ALJ found that
Misener had the residual functional capacity (“R}@’perform sedentary work, except that he
could only occasionally climb, balance, stoop, kneelyuch, and crawl; he needed to use a cane
for ambulation; and he was limited to unskalwork involving only brief, superficial
interactions with fellow workersupervisors, and the publitd. at 13. Considering Misener’s
age, education, work experience, and RFC figdthe ALJ determined that Misener was not
able to perform any of his past relevant woltt. However, considering the same, the ALJ
concluded that there were jotgt existed in significant numbers in the national economy that
Misener could performld. Consequently, the ALJ found tHdisener was not disabled, and
therefore, not entitled t8ocial Security Benefitsld. Thereafter, the Appeals Council denied
Misener’s request for review, makj the decision of the ALJ the final decision of the Social
Security Administration.ld. at 2.

On February 3, 2012, Misener filed his compiamthis Court seeking review of the
final decision of the Social Security Administion. [DE 1]. On February 20, 2013, this Court
found in favor of Misener and remanded thdterao the Commissioner for reconsideration.

[DE 26]. The Court did so for two reasons. fitise Court determined that the ALJ failed to



account for off-task time or absenteeism when formulating the RiEGt 30. In this regard, the
ALJ did not make any determination of Misener’slmable rate of off-task time or absenteeism.
Id. Second, the Court noted that the RFC faitedccount for the ALJ’s finding that Misener
had moderate limitations on concentration, persistence, and jpac€he RFC limited Misener
to unskilled work involving only bef interactions with othersld. at 31. However, limiting
Misener’s interactions with bers did not fully account for his difficulties with memory,
concentration, or mood swing&d. This RFC would not alleate Misener’s problems with
having to reread things or his problemgwpoor concentration, inattentiveness, and
restlessnesdd. at 31-32. Therefore,@lCourt found that the Alldad improperly failed to
include those limitations in his RFQd. at 32. The matter was accordingly remanded for further
proceedings before the Commissioner. As thealieg party, Misener then moved for an award
of attorneys’ fees under the EAJA.
II. Analysis

The EAJA provides that “a court may am reasonable fees and expenses of
attorneys . . . to the prevailing party in any kcagtion brought by or against the United States or
any agency.” 28 U.S.C. § 2412(b). A party seglan award of feefor a successful action
against the government is entitledrecover his attorney’s fees if1) he was a prevailing party;
(2) the government’s position was not substantially justified; (3) there are no special
circumstances that would make an award unjunt;(d) the application fdfees is timely filed
with the district court. 28.S.C. 88 2412(d)(1)(A), (Bunningham v. Barnharéd40 F.3d 862,
863 (7th Cir. 2006)¢olembiewski v. Barnhgr882 F.3d 721, 723-24 (7th Cir. 2004).
Attorneys’ fees may be awarded if either the Commissioner’s igation conduct, which

includes the ALJ’s decision, or the Commissitgétigation position lacked substantial



justification. Cunningham440 F.3d at 86350lembiewski382 F.3d at 724. To be substantially
justified, the Commissioner’s posih must have a reasonablesizain law and fact, and there
must be a reasonable connection between the @uaningham440 F.3d at 86350lembiewski
382 F.3d at 724The Commissioner has the burderesfablishing that its position was
substantially justified.Cunningham440 F.3d at 8635olembiewski382 F.3d at 724.

The Commissioner makes three arguments agilisener’'s motion for attorney’s fees.
[DE 30]. The arguments ar¢l) the government’s position wasisstantially justified; (2) the
fees sought by Misener are unreadas; and (3) if an award gganted, paying it directly to
Misener’s attorney would be impropdd. The Commissioner does rantest, however, that
Misener is the prevailing party or tidisener’s application for fees was timely.
A. The Commissioner’s PositionWas Not Substantially Justified

The boundaries of what constitutes substapgtification have been addressed by the
Seventh Circuit in two complementary cas€ampare Cunningha40 F.3d 862yith
Golembiewski382 F.3d 721. I&olembiewskithe Seventh Circuit concluded that the
Commissioner’s position was not substantially justified when the ALJ had committed several
errors, such as failing to propgrssess the claimant’s credibility, ignoring and misstating record
evidence, and failing to considie limiting effect of claimant’s symptoms in the aggregate.
Golembiewski382 F.3d at 724-25. However,@unninghamthe Seventh Circuit concluded
that the Commissioner was substantially juddifie defending an ALJ’s decision where the ALJ
simply failed to meet the requirement to sufficieratiyiculate the justifications for his decision.
Cunningham440 F.3d at 864—65. Another district ddoms summarized these decisions as
follows:

[I]f the case for remand is strong and clear-Gdlembiewskteaches that it will
probably be an abuse of discretion tnyldattorneys’] fees. If the case for



remand is closer, and especially itf focused primarily on an inadequate
explanation of what mighbe a reasonable decisiddyunninghameaches that it
will probably not be an abuse of discretion to deny fees.

Purvis v. BarnhartNo. 1:04-cv-2124 DFH VSS, 2006 WA354518, at *2 (S.D. Ind. Nov. 16,
2006).

In the Court’s prior order remanding tluase, the Court found that the ALJ, when
formulating the RFC, failed to account for €fj-task time or absenteeism and (2) moderate
limitations on concentration, persistence, and pdb& 26 at 30]. This Court recognized that
the first failure could probably juste corrected with clarification by the ALJ, as it was not clear
whether the ALJ had failed to cadsr the issue or whether hedheonsidered it and concluded
without explanation that it dinot justify any limitationsld. If this were the only failure, then
Cunninghanmwould probably guide this motiorCunningham440 F.3d at 865 (noting that just
because the ALJ was not as thorough in his aisadygshe could have been does not mean that
the Commissioner was not substantially justifiedihe remand would be the result of an
inadequate explanation, and this Couvould likely deny the attorneys’ fees.

However, there was a second failure as well, more closely resembliGglgrabiewski
case. As to this issue, the ALJ failechttknowledge legal precedent when he disregarded
Misener’s problems with conceation, persistence, and pacgee O’Connor-Spinner v. Astrue
627 F.3d 614, 620-21 (7th Cir. 2010) (requiring a remand because the ALJ did not address the
plaintiff's problems with concentration, pestence, and pace when forming hypothetical
guestions for the vocational expe®fewart v. Astrues61 F.3d 679, 684—85 (7th Cir. 2009)
(stressing that an ALJ’s hypotieal questions to a vocatidnexpert should include all
limitations that are supported by the medical emizk, specifically commtration, persistence,
and pace)Craft v. Astrue539 F.3d 668, 677—78 (7th Cir. 2008) (stressing the court’s concern

with the ALJ’s failure to include the plaintiff’concentration, persistence, and pace problems



when questioning the psychiatrist). Therefoine, case was remanded for failure to comply with
legal precedent, which is a ground for findingttthe Commissioner was not substantially
justified in his position.Young v. Barnhartl34 F. App’x 81, 83 (7th Cir. 2005) (holding the
Commissioner’s position not substantiallgtified because it viated precedent{zolembiewski
382 F.3d at 724 (holding that the denial of mi&ys’ fees constituted an abuse of discretion
where the Commissioner’s position “had reasonable basis in law”).

In opposition, the Commissioner argues itsposition was substéally justified
because: (1) the Court was not persuaded byBNlsener's arguments; (2) the ALJ’s decision
was handed down before téConnor-Spinnercase was decided; (Bxd Misener raised the
dispositive issue in his briehe Commissioner would have refutits argument, or at least set
forth a rational basis for its action; and (4)atssition was substantigljustified on the whole
despite its loss on the merits.

The first argument is incorrect. The Colatind Misener’s argument that the ALJ failed
to account for off-task time and absenteeism ¥mihded. [DE 26 at 30]. The Court stated that
Misener was correct in arguingaththe ALJ did not account for off-task time and absenteeism,
but the Court did not further address thigestion as there was a more obvious ground for
remand.ld. More importantly, the substantial justdtion element is analyzed solely with
reference to whether “the positiohthe United Statewas substantially justified,” not by the
strength or success rate of the plaintiffrguments on review, 28 U.S.C. § 2412(d)(1)(B)
(emphasis added). The persuasiveness of Misesmgtsnents is thus not controlling in and of
itself, though the Commissioner’datve amount of success candmnsidered in evaluating the

substantial justifiation of its conducas a whole Stewarf 561 F.3d at 683—-84.



The Commissioner’s second argument, ttsaposition was substantially justified
because one of the precedentsGbeart relied on was not issued until after the ALJ’s decision, is
also not convincing. While it is true th@tConnor-Spinnewas decided a month after the ALJ
gave his opinion, the Court’s Order also citedesal other cases that stress the importance of
accounting for problems with concentration, peesise, and pace, each of which was decided
prior to the ALJ’s opinion. [DE 26 at 31dee Stewayt61 F.3d at 684—8%raft, 539 F.3d at
677—-78. One of thengtewart specifically noted the “cleame of precedent” on this question
and held that the Commissioner’s contrary positherefore lacked sulasitial justification.

561 F.3d at 684—-85 (collecting cases).

Third, the Commissioner argues that ampldaxity supported its position that the ALJ’s
decision was supported by substantial evidesgecifically, that it ppperly accounted for
Misener’'s mental limitations. However, the Coisrnot persuaded bydhadditional argument
provided by the Commissioner on this point, dods not believe that the authorities the
Commissioner cites substantially justify its position. As the Commissioner concedes, the ALJ
found that Misener had moderate limitations withanel to concentratiompersistence, and pace,
but neither the RFC nor the hypotheticals the pbded to the Vocational Expert accounted for
these limitations. The Commissioner’s argumeat the hypotheticals were sufficient because
they fully encompassed the RFC fails to account for the fact that the RFC was itself deficient for
not including the appropriate migl limitations, as it mustHill v. Astrug 295 F. App’x 77, 83
(7th Cir. 2008) (citing 20 C.F.R. § 404.1545(c) &dft, 539 F.3d at 675-76). In addition, the
cases the Commissioner cites upport of its argument thatlianitation to “unskilled” work
adequately accounts for moderhaitations on concentration, pétence, and pace, are readily

distinguishable. Those cases affirmed theJAldecision on the grountisat the ALJ properly



accounted for the limitatiothrough other factorSimila v. Astruge573 F.3d 503, 521-22 (7th

Cir. 2009), or because the ALJ credited medical testimony that the plaintiff could perform the
functions in spite of their limitation§&harette v. Astrues08 F. App’x 551, 553-54 (7th Cir.
2013);Murphy v. Astrug454 F. App’x 514, 518 (7th Cir. 201 tilliken v. Astrue 397 F.

App’x 218, 221-22 (7th Cir. 2010). Neither is ttese here, so these cases offer no support to
the Commissioner’s position. To the contrary, based on the “clear line of precedent” on these
guestions, as noted Btewarf the Court finds that the Commissioner’s position on this issue was
not substantially justified.

Finally, the Commissioner args that its position was substantially justified when
evaluating it in its entirety. ThCommissioner is correct thataurt must assess its conduct “as
a whole” in determining whether its pgns were substantially justifiedStewart 561 F.3d at
683;Jackson v. Chate®4 F.3d 274, 279-80 (7th Cir. 1996). relehowever, given that the ALJ
committed clear error in violating a clearly estditid line of precedent on a core element of the
analysis, the Court cannot conclude titeet Commissioner’s conduct as a whole was
substantially justified. As a result, the Cofimds that the Commissiner’s position was not
substantially justified, sMisener is entitled to an awaod attorney’s fees under the EAJA.

B. The Fees Plaintiff Seeks are Reasonable

In addition, the Court considethe amount of the fee awdndbe justified. Misener’s
attorney has requested BAJA fee award totaling $6,414.70, based on 31.48 hours of attorney
work at a rate of $183.75 per hour; 2.73 hours of vinyrla law clerk with a J.D. at a rate of
$125.00 per hour; and 2.89 hours of paralegal amalerk hours at a rate of $100.00 per hour.
[DE 28 at 7]. The burden at thegage is on the plaintiff to estadh that the fees requested are

reasonable See Hensley v. Eckerhaft6l U.S. 424, 437 (1983) (also noting, however, that “a



request for attorney’s fees should not result second major litigatiop” The amount of time
Misener’s counsel spent on this matter is dttumelow the forty tosixty hour range commonly
considered reasonable forcsal security appealsSchulten v. AstryeNo. 08 C 1181, 2010 WL
2135474, at *6 (N.D. Ill. May 28, 2010) (collectiegses). In addition, the Commissioner does
not take issue with thigspect of the fee request.

The Commissioner objects, however, to lloarly rates Misener seeks. The EAJA
directs that “attorney fees shall not be awarded in excess of $iBbyreunless the court
determines that an increase in the cost of living special factor, such as the limited availability
of qualified attorneys for theroceedings involved, justifsea higher fee.” 28 U.S.C.

8 2412(d)(2)(A)(ii). InMathews-Sheets v. Astrube Seventh Circuit held that merely
referencing the rate of inflation is not enoughhow that an increased hdwrate is justified.

653 F.3d 560, 563 (7th Cir. 2011). Rathe court held that a plaintiff must show that the rate
of inflation is also representativé the increase in the cost ofld services of #htype rendered:

Inflation affects different markets, ardifferent costs in the same market, in

different ways. The framers of theqlial Access to Justice Act were right

therefore not to create an entittement to an inflation adjustment; the lawyer
seeking such an adjustment must shoat ihflation has increased the cost of

providing adequate legal service @ person seeking relief against the
government.

Id. The court suggested thaetplaintiff make this showinhy establishing that without the
requested increase, “a lawyer capable of coemtigt handling the challenge that his client
mounted to the denial of social security disabbenefits could not be found in the relevant
geographical area to handle such a cak#.at 565.

Misener has sufficiently established both the & inflation and that such inflation
justifies an increase in the rate for the legal services provided in this matter. Specifically,

Misener has attached Consumer Price Indicea 2011 and 2012, in addition to recent surveys



of paralegal billing ratesm support of the law clerk and paralegates. Misener’s attorney also
certified in the motiondeeFed. R. Civ. P. 11(b)(3)) thahe undersigned knows of no
practitioner who would take a 8al Security case to courtrfthe EAJA rate of $125 per hour
without a cost of living adjustment,” and tHfattorneys willing to takehese cases to Court
would not be willing to do so without an enhaddee.” [DE 28 at 4, n.1]. Though perhaps not
as thorough as it might have been, this sufficesstablish that the aneased cost of living
justifies an increase irates under the EAJA.

Misener’s attorney explains that he reached the $183.75 hourly rate based on the
Consumer Price Index for the “All Items’gfires from when the work was performed, as
compared to the same figure in 1996, when the EAJA rate was established, and multiplied that
ratio by $125.1d. at 3—4. Specifically, Misener use@t@PI for the first half of 2012 (228.85),
divided that by the same number fromm@ta 1996 (155.7), and multiplied it by $125, reaching
$183.75. This is completely in line with hourlytea other courts in the area have awarded,
which further supports that iaflion justifies these rate&.g., Cobb v. ColvinNo. 11 CV 8847,
2013 WL 1787494, at *2 (N.D. lll. Apr. 25, 201@warding hourly s of $184.75 based on
the April 2012 CPI)Brent v. AstrugNo. 11 C 964, 2012 WL 6685688,*dt(N.D. Ill. Dec. 19,
2013) (awarding hourly rates of $182 for work done in January 2Gt#)in v. Astrug No. 11
C 5091, 2013 WL 616944, at *2 (N.D. lll. Felh,2013) (awarding hourly rates of $181.13
based on the December 2011 CBigs v. AstrueNo. 11 C 2247, 2013 WL 615804, at *2 (N.D.
lll. Feb. 15, 2013) (awarding hourly rates$if81.25 based on the October 2011 CPI). The
Court finds the fee increase requested teelasonable and justifieunder the EAJA. In
addition, though the Commissioner did not direeitidress the law clerk and paralegal hourly

rates, the Court concludes thiab$e rates are reasonable as weHoss-Swart v. ColvinNo.
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2:11-cv-175, 2013 WL 2250280, at *3 (N.Indl. May 21, 2013) (approving a $125 hourly rate
for a law clerk with a juris doctor degre€©horak v. AstrueNo. 2:11-cv-114, 2012 WL
1577448, at *2 (N.D. Ind. May 4, 201@pollecting cases and amming a rate of $100 per hour
for law clerks and paralegals).

C. The EAJA Award May Properly Be Directedto Plaintiff’'s Attorney, Subject to Any
Applicable Offset

The Commissioner finally arguéisat any fee award should be paid only to Misener and
not to his attorney. However, because Misdras executed an assignment of his EAJA award
to his attorney [DE 31], the EXA award may properly be paid Misener’s attoray directly.

As the Seventh Circuit has stdféif there is an assignmernhe only ground for the district
court’s insisting on making the award to the pléimsi that the plaintiffhas debts that may be
prior to what she owes her lawyemathews-Sheet$53 F.3d at 565 (citingstrue v. Ratliff
560 U.S. 586 (2010) (holding that the EAJA prohibits payment of an award directly to a
petitioner’s attorney absenbwtractual and other assignment-based rights)). Accordingly, the
award shall be made payableM@sener’s attorneys, Frederick J. Daley, Jr. and Daley, DeBofsky
& Bryant, unless the Commissioner determined Misener has a pre-existing debt to the
federal government subject to offset, in whickecauch amounts shall be deducted from the sum
paid to Misener’s attorneys.

[ll. Conclusion

Misener’s motion for attorney’s fees undee tBAJA [DE 28] is GRANTED. The Court
also ACCEPTS Misener’s supplemental filing @ning the executed assignment of EAJA fees
[DE 31]. Accordingly, Misener is awded an EAJA fee in the amount$6,414.70 payable to

Frederick J. Daley, Jr. and Daley, DeBofsky & Briyainless the Commissioner determines that

11



Misener has a pre-esting debt to the federal governmeunbgect to offset, in which case such
amounts shall be deducted from g paid to Misener’s attorneys.
SOORDERED.

ENTERED: November 18, 2013

/s/ JON E. DEGUILIO
Judge
United States District Court
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