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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
FORT WAYNE DIVISION
LINDA FINKE,
Raintiff,

V. Civil No. 1:12-CV-124-JD

TRUSTEES OF PURDUE UNIVERSITY, )
and INDIANA UNIVERSITY, PURDUE )
UNIVERSITY FORT WAYNE, )
CHANCELLOR MICHAEL WARTELL, in)
his individual capacity, and VICE )
CHANCELLOR WILLIAM MCKINNEY, )
in his individual capacity )
)
Defendants. )

OPINION AND ORDER

This is an employment discrimination eaaising out of Plaintiff Linda Finke’s
tenure as dean of the CollegieHealth and Human ServicasIndiana University Purdue
University-Fort Wayne (“IPFW”). Finke hasexd the University, the Trustees of Purdue
University, and her former superiotBFW Chancellor Michael Wartell and Vice
Chancellor William McKinney, claiming that the Defendants (whom the Court will
collectively refer to as “IPFW”) discrimii@d against her because she was a woman by
paying her less than similarly situatedlenemployees and demoting her from her
position as a dean of the university, in viaatof Title VII, the Fourteenth Amendment,
and the Equal Pay Act. Before the Cam Defendants’ Motiofor Partial Dismissal
[DE 49] and supporting memorandum [DE 389th filed on January 23, 2014; and the
Defendants’ Motion for Sumary Judgment [DE 51]ral supporting memorandum [DE

52], filed the same day. Finke respontizthe motion to dismiss [DE 60] and the
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motion for summary judgmefiDE 58; DE 59; DE 61] on March 24, 2014, and the
Defendants filed a reply in support oethmotion for summary judgment on April 15,
2014 [DE 62]. For the following reasons, the motion to dismi€RANTED in part
and the motion for summary judgmentGRANTED.

l. Motion to Dismiss

In her complaint [DE 1], Finke initially raised the following claims: (1) sex
discrimination in violation of Title Vlkgainst all Defendants; (2) hostile work
environment in violation of Title VIl agaihgll Defendants; (3) age discrimination in
violation of the Age Discrimination in Eployment Act againstll Defendants; (4)
violation of the Equal Pay A@gainst all Defendants; a(®) disparate treatment on the
basis of sex in violation dhe Fourteenth Amendment (maalgplicable against the state
by 42 U.S.C. § 1983).

The Defendants have moved to dismissimber of Finke’s claims, as well as
certain defendants from particular clairhecause they are legally not actionable [DE
49]: specifically, they seek to dismiss defemdaurdue University Fort Wayne from the
suit, because it is na legal entity capable of being sued; the § 1983 claim against
defendants Trustees of Purdue Univgtrdilichael Wartell, and William McKinney in
their individual capacities, because theyén&leventh Amendment immunity from suit;
the Title VII claims against defendantsdfiael Wartell and William McKinney in their
official and individual capacities, because there is no Title VII individual capacity
liability against supervisorgmployees; Finke’'s ADEA claim iits entirety; and Finke’s
Equal Pay Act Claim against Wartell akidKinney because there is no individual

capacity liability for sipervisory employees under the EPA [DE 50 at 1-2].



In her response to the motion to dismiss, Finke has agreed to dismiss all of these
claims other than the Equal Pay Act clagainst Wartell and McKinney [DE 60 at 3].
Additionally, in response to the Defendanotion for Summaryudgment, Finke has
conceded that her hostile work environmeatralis not legally supported, and agreed to
dismiss the claim [DE 60 4t n.1; DE 61 at 7]. Accordingly, the motion to dismiss [DE
49] isGRANTED in part, and the motion for summary judgment [DE 51] on Count Il is
alsoGRANTED. Counts Il and Il ar®ISMISSED. Defendant “Purdue University
Fort Wayne” iSDISMISSED. Count | iSDISMISSED against Defendants Michael
Wartell and William McKinney. The request dismiss Count IV, the Equal Pay Act
claim, is discussed below.

Il. Factual Background

With the underbrush cleared away, the failog claims remain: a Title VII action
for gender discrimination against Purdue msity; a sex discrimination claim against
Purdue University and Wartell and McKinniytheir individual capacities under the
Fourteenth Amendment, puesut to 42 U.S.C. § 1983; and an Equal Pay Act claim
against Purdue Universityyartell, and McKinney. Thigal matter of Wartell and
McKinney’s individual liability for the EquaPay Act claim is discased further below.
The facts, as pertinent to these claims, are as follows:

Finke’'s Start at IPFW

Dr. Finke began working at IPFW on ©ber 10, 2005 as the Director of the
Northeast Indiana Area HealBducation Center [DE 52-1]n that position, Finke was
paid $68,000 per yeald]. Six months later, on April 17, 2006, Finke was offered the

position of Dean of the School bffealth Sciences and Professor of Nursing with tenure



[DE 52-2]. When she was consideredtfee position, Chancellor Wartell told other
IPFW staff that he was impressed by Finke, #iet brought a wealth of experience to the
position, and that he was impressed by her sugdesitiatives [DE 52-16 at {7]. In the
Dean position, which she began Juh2@06, her salary was $120,000, which included a
$10,000 administrative stipend [DE 52-2]. tAe time she was offered the Dean
position, she was provided with a copylBFW'’s Executive Memorandum No. B-50,
which outlined that her employment was terable for cause [DE 52-2; DE 52-3 at 3;

DE 52-18 at 10].

At the time Finke was hired as Dean, the Vice Chancellor of the University was a
woman, Dr. Susan Hannah [DE 22DE 58-1 at 10]. Finke’s evaluations under Dr.
Hannah for the academic years 2006-2007 and 2007-2008 were generally positive [DE
58-1 at 110; DE 58-1 at 12-15]. In thos=ays, Finke received one paragraph letters
indicating that Dr. Hannah recommended salacreases for Dr. Finke, and that Dr.
Hannah would meet with Finke in persoradater time to review her performance [DE
58-1 at 12, 14]. When Dr. Hannah retired, sinete Finke a three-pagraph letter that
spoke of Finke’s performance in glowitgyms but did caution Dr. Finke that “you
sometimes speak before you really havetalinformation, and sometimes with more
feeling than fact. It takes time to get thikole picture” [DE 58-1 at 15]. According to
Finke, Hannah informed Finke that the pomis dean had a lax management style that
had caused problems in the college, and thexefeinke would have to take a more hard-
line approach [DE 58-1 at 11].

Between 2006 and 2009, Chancellor Wartglonted that there were “continuing

issues” with Finke’s performance [DE 52-157&t Specifically, the department chairs in



the College of Health and Human Servieese “afraid” of Finke considered her a
micromanager, and complained tikatke verbally abused therd[]. According to
Wartell, numerous faculty memberswplained about Finke [DE 52-15 at 9].

Upon Dr. Hannah's retirement in 2008, Dr. McKinney became the Vice
Chancellor of the Universitgn July 1, 2008 [DE 52-22 at 5; DE 58-1 at 112]. Dr.
McKinney did not issue written reviews tioe deans underneath him; rather, he
conducted verbal annual reviews [BE-22 at 7; DE 58-1 at 112].

Formal Grievances Filed Against Finke

2009 Student Grievance

In 2009, Finke was the subject of anfml complaint filed by a student, who
alleged that Finke discriminated against lmmthe basis of his sex, disability, veteran
status, and age [DE 52-7 at 2; DE 52-15 &t BE 52-19 at 3; DB2-23 at 2; DE 52-24
at  6; DE 58-1 at 117]. The studafieged that Finke pwvided inappropriate
information to an outside entity where tedent was doing an internship [DE 52-15 at
5; DE 52-23 at 2]. According to Finke, the dispute was due to the student having
switched his major, not havirappropriate prerequisitesydnot being allowed to take
courses in the College of Health and Humarvi8es [DE 52-19 at IE 58-1 at 717].

IPFW investigated the grievance: a Usisity investigator investigated the
complaint, produced a report, and the répas reviewed by Chancellor Wartell and a
three-member panel selected from the @rsity’s Advisory Committee on Equity [DE
52-7 at 2; DE 52-15 at 4-5]. Additionally,rikie met with a University investigator and

the panel [DE 52-7 at 2].



While the panel ultimately concluded thanke did not discriminate against the
student, it did conclude thkinke had “unreasonably intered with [the student’s]
educational environment and unreasonafigcted his edu¢@nal opportunities” by
failing to verify information that she haeéén provided about the student before passing
along that information to the student’s offrgaus internship supervisors, not permitting
the student to address concerns about aird,failing to advocatir the student [DE 52-

7 at 2; DE 52-15 at 4-5; DE2-19 at 3]. Accordingly, Chancellor Wartell and the panel
directed Vice Chancellor McKinney to placéetter of Reprimand in Finke’s personnel

file, and that the letter was to place her on probation for a period of time to be determined
by the Vice Chancellor [52-7 at 3; DE 52-1%aDE 58-1 at { 17]. She was explicitly
warned that “any further wrongful act . . . yn@sult in disciplinary actions including

and/or leading to your removal as Dearthaf College of Health and Human Services

and/or initiating procedures fdismissal’ [DE 52-7 at 3].

Contrary to the terms of the letter, Fn&laims that when she spoke to Wartell
about the grievance, he told Finke “not toriyaabout it, not to losany sleep about it,”
and that she was “one of the best deans he had,that she “just had to take a hit for the
University” [DE 52-18 at 4; DE 58-1 at § 18Finke disagreed with the conclusion of the
investigation and maintained that the irtigetor was “biased from the beginning” and
“accused me of all these things insteadafducting an investigation” [DE 52-19 at 3].

The Letter of Reprimand, under Vice &ftellor McKinney’s gjinature, indicated
that Finke had committed “serious lapses in judgment and professionalism,” and as a
result, was placed on probation from July 1, 2009 through June 30, 2010 [DE 52-7 at 1].

She was again warned that any further wrongétilcould result in her removal as Dean



or dismissalld.]. According to McKinney, before he reprimanded Finke, he spoke to
both Wartell and the investigator of tbemplaint, and the Chancellor gave him a
“preview” of what would be in the Chancefle letter on the matter, but left to McKinney
the “details” of what should be includ@dthe reprimand [DE 52-23 at 3].

During Finke’s year of probation, compits about her performance decreased
and she completed the probationary periodheuit incident [DE 52-15 at 9; DE 58-1 at
19]. McKinney was “very pleased” with hperformance, and reported to Wartell that
Finke was “righting the ship” [DE 523 at 5-6; DE 58-5 at 8].

However, sometime in the fall of 2010, McKinney noticed a “marked increase in .
.. informal complaints” regarding Finke, abelgan to see “a patteemerge of very low
morale in the college” [DE 52-23 at 6]. Makfey also reported that he became aware,
from conversations with faculty senate leeghip, including the speaker of the Indiana
University faculty, faculty members, andpdetment chairs, that members of Finke's
department feared retaliatidrthey voiced disapproval dfinke [DE 52-23 at 7]. At the
same time, McKinney says that Chancellorridthshared his concerns that Dr. Finke
was micromanaging the college and hadabl@matic communication style [DE 52-23 at
6]. McKinney claims that he addressed thissues with Finke on at least one or two
occasions, and she professed to be urewabBany problems [DE 52-23 at 7]. Finke
denies having any such conversations aaohd that McKinney never offered her advice
for improvement or indicated to her that thevere any complaints about her leadership

style [DE 58-1 at § 12].



2010 Dental Education Department Grievances

In November 2010, Finke, along with Coardracher, Chair of Dental Education
and Director of the Dental $sisting Program, was the subjettwo similar grievances
in which she was accused of discrimination, bieel by Dr. Brenda Valliere, Chair of
Dental Hygiene, and the other filed byr@g Ringel, Clinical Asistant Professor and
Director of Dental Laboratory Technology H52-8; DE 52-9; DE 52-10; DE 52-11; DE
52-24 at 11 7-8]. According to Finke, tbaiversity sought out complainants to file
grievances against her [DE 52-18 at 7].

As with the previous harassment complaing grievances (which were so similar
in nature that the University essentially treated them as a single case) were subject to an
investigation: a University investigator weoh formal report [DE 52-8 at 3-8], which was
reviewed by a three-member panel of memshof the Advisory Committee on Equity and
Chancellor Wartell, and conducted meetingth Dr. Finke, Dr. Valliere, and Ringel [DE
52-8 at 1; DE 52-10 at 1].

The university investigator ultimately cdanded that “Kracheand Finke favor an
oppressive leadership stylayith “little tolerance for any difference from their opinion
[sic],” “managing details at every level andgisting on complete comt” [DE 52-8 at 7,
DE 52-10 at 7]. However, she opined, “[tjpeidence does not support a finding that . . .
Finke’s decisions or actions . . . haveeh motivated by retaliation;” rather, all
indications were that “Kracher and Finke aimply not well liked by the faculty and
staff in the Dental Educatiqorograms” [DE 52-8 at 7; DE 520 at 7]. To put a fine
point on it, she concluded that “While | do believe that Kracimer Finke utilize

micromanagement, abruptness, and annoyantzeass, | do not believe they have



inappropriately targeted Vallie [or Ringel] through the usd intimidation, threatening
or coercive behavior” [DE 58-at 7; DE 52-10 at 7].

Consistent with the investigativentlings, the panel and Wartell ultimately
concluded that Dr. Finke hambt violated the University’&ntiharassment Policy, but
Wartell concluded that “the leadership eoised by Dr. Finke in supervising the College
of Health and Human Services had a tiegampact on the work environment, in
general,” which he described as “a mattecaficern” [DE 52-8 at 1; DE 52-10 at 1].
According to Wartell, the “current environntan the Dental Education programs is not
consistent with the IPFW culture and thdélegial atmosphere which should be advanced
by an administrator,” and he referred the matter to Vice Chancellor McKinney “for a
resolution which promotes collegiality and improves the workplace environment within
Dental Education” [DE 52-8 dt; DE 52-10 at 1-2].

The IPFW Administrator Review Process and Upward Feedback

IPFW has written guidelines outlining aview process for deans and directors:
on an annual basis, all academic administsaaove the level of chair are to “be
evaluated annually by the UpwlaFeedback process,” and “normally at five year
intervals,” the “Office of Academic Affaira/ill conduct a comprehensive review of each
dean and academic unit director” [DE 58-1 at | 14; DE 58-1 at 16].

“Upward Feedback” is similar to studestaluations of faculty, but completed by
faculty members for administrators [DE 52-15 at 11]. Upward Feedback was
administered for chancellors, vice chancellorsacademic affairs, academic deans, and
all senior administrators whwave direct contact with fatty, and was an opportunity for

faculty members to evaluate these administsafgerformance [DE 52-22 at 8]. Upward



Feedback was anonymous and voluntary — meaning that faculty members were not
required to participate [DE 52-22 at 8]. Evaflors would score administrators on a scale
of 1 to 5, with 5 being the most positi&2being satisfactory, and 1 being the least
positive, on a range of criteria [DE 52-4; BE-5; DE 52-6]. Because they were
anonymous, McKinney considered Upward Feedliackve the evaluar the ability to

be honest without fear of retaliation [DE 32-at 8]. He took Upward Feedback into
account as one measure among many, aneoléd look for patterns over time in
evaluating their import [DE 52-22 at 8; [#2-23 at 10]. In making his decision to
demote Dr. Finke, Dr. McKinney reviewedrigpward Feedback evaluations and took
them into consideration [DE 52-22 at 9-10; DE 52-23 at 10].

Finke’s overall scores on her Upwarddéback evaluations hovered around 3 for
her entire tenure as dean. However,@hesistently received a high number of low
scores in areas concernifggtering a cooperative, collegial work climate; seriously
considering faculty input garding academic issues and policies; demonstrating
flexibility and willingness to consider adlifying a position given an appropriate
rationale; serving effectively as a mediatoresolving problems among faculty; building
positive relationships with faculty, administrators, and staff [DE 52-4; DE 52-5; DE 52-6;
DE 52-22 at 10]. Finke consistently scoreell in other areas, however, such as
providing academic leadership and directioraking an effort to be available when
needed; supporting faculty developmentaadhing and researcimdworking to ensure
that policies and procedures enhanced the School’s academic integrity [DE 52-4; DE 52-
5; DE 52-6; DE 52-22 at 10]. According Dr. McKinney, he ad Finke discussed the

negative collegiality and work atmospherguigs on “several occasions,” and addressed

10



that she was “losing her faculty” [DE 52-2214f. Finke, on the other hand, claims that
no one from the University ever addressed her Upward Feedback evaluations with her
[DE 58-1 at  25].

In addition to the quantitative scogicomponent of the Upward Feedback
evaluations, evaluators alsapplied qualitative comment#\gain, Dr. Finke received
some positive comments: for example2008, one evaluator praised her “good ideas,”
called her “knowledgeable,” and acknowledged that she was “trying very hard to
establish good working policies for the CollenfeHHS” and that “her direction is
obviously needed” [DE 52-4 at 3]. Butktlsame evaluator wrote that “[w]ithout
intention, Dean Finke is coming off more asitimidator instead of the qualified leader
she clearly strives to portray” and described Finke’s management style as having a
“dictatorship approach,” creating a “néiga environment,” and creating a situation
where “faculty members do not wish to spegkanymore in fear of unconstructive
criticism” [Id.]. The evaluator noted that FmKshuts her mind and makes decisions

M Gy

without other true considation;” “is not listening;’had a “controlling style of
leadership;” “harshly interrupts peoplethsy are talking” anishuts them down;” and
that she “must work on her comamications with the faculty” Ifl.]. In sum, the
evaluator wrote, “[o]nce she developsatepting communication style and trust with
the faculty, she will become a more effective Dean for HH&]. [
In 2009, the comments seemed to echo more of the same sentiments: Finke was
described as “not very patient” and “seemed to throw up roadblocks . . . but has become

more supportive recently;” having “motivatidriiachniques . . . more based on threats

and pointing out short comingddkrather than encouraging the faculty;” “dictatorial,”
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“harsh, degrading, and does not worklwath faculty” [DE 52-5 at 3-4]. One
commenter wrote that “the morale in thellEge has significantly deteriorated . . .
[flaculty, staff, and students are treathsrespectfully by Dr. Finke. She makes
inappropriate and demeaning personal awodgssional comments. . . . [h]ler management
style is dictatorial'[DE 52-5 at 3].

Other comments indicated that she hradde some obvious attempts to improve
performance this year” and “tried to listepenly to departmental concerns and her
attitude has fostered bettelam work . . . [h]er marked improvements have made this
workplace more enjoyable. While theramnsre room to improve, she is on the right
track!” [DE 52-5 at 3]. Others wrote thatnke “works dillgently [sic] to support faculty
and students, listening td parties and reviewing polies” [DE 52-5 at 4].

2010 brought more of the same: Finke wessed for having “fairly dealt with
issues,” but criticized for aéndancy [sic] to micro-manage [sic]” [DE 52-6 at 3; DE 52-
19 at 2]. One evaluator notéthat “[ijn the last year, Dirinke has attempted to ‘reach
out’ to the faculty members in a more relaxatohosphere,” but thauch an effort would
be unnecessary if Finke would simply treatulty “with respect and dignity” [DE 52-6 at
4]. Other comments decried her operation efdbllege “like a tyrannical ruler” and as
“dictatorial”; criticized her for being “harsland using “verbal insults and threatening
comments;” creating a “hostile work enmimment,” showing “no respect for anyone
below her in the chain of command;” and/ing a leadership stglthat was “anything
but collegial’ [DE 52-6 at 3-4]. One evatoadescribed the morale at the College as
“unbelievably low,” resulting in the loss tdlented faculty [DE 52-6 at 4]. Another

described an atmosphere where faculty risisedious repercussiohs they attempted
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to communicate with any other administrator on campus, because Finke perceived any
such information-seeking asétrayal’ [DE 52-6 at 4].

However, as McKinney noted, “she didnéceive zeros. She certainly had her
supporters and very good djtias about her,” though h&as concerned with the
“extremes” at the low end and what he peredias the loss of respect from department
chairs [DE 52-23 at 11].

Faculty Complaints and Declining Morale

In the fall and winter of 2011, McKinnegbserved “a pattern of rapidly declining
morale in the college,” “a pattern of departrhehairpersons who bddost confidence in
their dean’s leadership abilitygnd an increase in reports‘ah atmosphere of fear . . . a
fear of intimidation, a feanf retaliation” [DE 52-23 a8]. However, McKinney never
personally observed Finke retaliating agaorsntimidating anyone, nor did he see any
actual evidence of retaliation or intimidationg[3»2-23 at 8]. However, he claims that
the complaints “routinely” centered on Finlaalling a person outral yelling at them in
front of their peers” if he or she disagreeith Finke in a department meeting [DE 52-23
at 8]. According to McKinney, every singliepartment chairperson made a complaint
about Finke [DE 52-22 at 10; DE 52-23 at 8].

According to McKinney, Dr. Sternbergergtichair of the Department of Nursing,
complained that Finke was uncollegial, dioté&l, and a micromanager, and that Finke
verbally berated her in front of her colleagueroding her ability ttead her faculty [DE
52-23 at 8]. McKinney claimthat Sternberger complained to him on at least three or
four occasions [DE 52-23 at 8]. For her part, Sternberger described Finke as competent

in student matters and having some excebiils, but a “micromanager” and a poor
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dean [DE 52-26 at 1 5, 65ternberger lacked confidence in Finke’s leadership ability
because she was manipulative and forceful stiedfound morale in the college to be low
and reported that many other faculty memshegere intimidated by Finke and feared
disagreeing with her [DE 52-26 at 1 7, 8jnke screamed at Sternberger on multiple
occasions, including once over the handling ¢dculty discipline matter on which they
disagreed [DE 52-26 at | 9]. Sternbergenplained to Chancellor Wartell in 2008 and
spoke with McKinney “a few tims” [DE 52-26 at 1 10-11].

McKinney estimated that Dr. John Nisere tthair of the Department of Family
and Consumer Science complained to him deagt four or five occasions, where he
requested that McKinney not tell Finke thatvigs coming to discuss Finke’s leadership,
which he found intimidating to his faculty méers and undermined his ability to lead
his department, a position shared by other department heads [DE 52-23 at 8-9]. Niser
himself opined that because Finke was followimghe footsteps of a somewhat lax dean,
it was logical for her to err toward micromanaging the college at first, but that her
behavior continued throughout Hane as dean [DE 52-28 at  5]. Niser claims that he
“did not have a problem working with De&mke,” but acknowledged that ‘some of the
faculty in the College strugglednd that “[sJome of the Department Chairs complained
on a regular basis about Dean Finke’s mansayd style” and felt that they were not
treated fairly by Dean Finke, which Niser peived to be uninterdnal on Finke's part
[DE 52-28 at 1 6,7]. According to Nisée had “several” conversations with
McKinney where McKinney indicatkethat he had received moplaints regarding Finke,
and Niser responded that Finke “may notheebest manager of people, but what she

wanted for the college and what she didDasn was well-intended” [DE 52-28 at | 9].

14



Finke lost support from the faculty “becaiste was perceived by them as difficult to
work for” [DE 52-28 at T 11].

McKinney estimated that Connie Kracher, the head of the dental department,
complained about Finke’s management style on one or two occasiaaslition to other
complaints from members of the dental dépant [DE 52-23 at 9]. Kracher describes
Finke as “good at management,” but struggltwith the leadership aspect of the job”
[DE 52-27 at 1 5]. The faculty in Krachedspartment complained to her about Finke’s
management style; specifically, she repotteat Finke would interrupt faculty at
meetings, who would then stop peippating [DE 52-27 at | 6].

McKinney recalled that he met withn& Obergfell of the Department of
Radiography on four or five occasions to dss complaints about Finke [DE 52-23 at 9].
Obergfell, on the other hand, claims that ‘shd not have any issues working for Dean
Finke, however, | did notice tens and issues within théollege” [DE 52-29 at | 5].
She also notes that other faculty ie ttollege complained that Finke was a
“micromanager” and that Finke cut off fatyuduring meetings, could be negative and
inflexible, and caused low morale in tbellege [DE 52-29 at 1 5-8]. Obergfell
described Finke as having good ideas atehiions and being gerally supportive of
Departmental initiativefDE 52-29 at § 7].

Finally, McKinney claimed that he meitiv the chair of human services, Pat
Eber, at least four or fivimes, if not more [DE 52-23 &10; DE 52-25]. Eber avers
that tension was high and morale was lowhia college during Finke’s tenure, and that
Finke took away autonomy afforded her undeidrsity guidelinessnapped at her and

others; and called Eber during a family vasatand yelled at her doudly that others
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could hear her on the telephone [DE 52-2%fa7-9]. She describes Finke as
unpredictable and authoritativend claims that she refraad from confronting Finke
about her controlling management style atapped participating in Upward Feedback
because she feared retaliation [DE 52-25 {1 10-11].

McKinney asserts that he addressezsthissues with Finke “on several
occasions,” including just after the resolutiortleé student grievance, when he talked to
her about her leadership stydnd the danger of losing her faculty [DE 52-22 at 10; DE
52-23 at 2].

Finke’s Demotion from Dean

On March 29, 2011, Vice Chancellor McKinnmet with Finke and asked her to
resign her position as Dean of the Collegéleélth and Human Senas [DE 52-12 at 1;
DE 52-19 at 4; DE 58-1 at 1 20]. McKinney testified that during the meeting, he had a
letter on his desk, asking for her resignateamg that he gestured toward it, indicating
that he wanted Finke to rgsi because of what was comtd in the file [DE 52-23 at
11]. McKinney stated that he specificaflginted to language in the letter during his
discussion with Finke [DE 52-23 at 11finke, on the other hand, claimed at her
deposition that McKinney pointed to a filgithout identifying it,and “threatened that
some supposedly damaging content therein avbalrevealed if | refused to voluntarily
resign” [DE 58-1 at 120]. However, inletter supporting the university discrimination
complaint that she later filed against Méd and McKinney, sh&rote that McKinney
had pointed to a file on his desk and “stateat the investigation of the complaint filed

by Dr. Brenda Valliere and Candy Ringle [sic] icalied that | was natble to ‘get along
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with people’,” indicating that McKinney had, fact, identified the contents of the file
[DE 52-13 at 4].

Finke declined to resign voluntarily, and on May 23, 2011, McKinney wrote to
Finke, indicating that she would be termethas Dean effective June 20, 2011 [DE 52-
12 at 1; DE 58-1 at 1 22]. AccordingMxKinney, Finke’s termination was due to a
failure to maintain a “cooperative, collegveork climate that enhances communication,
trust, and productivity of and among facultygf§tand students,” in violation of IPFW
policy [DE 52-12 at 1; DE 52-19 at 4]. &hermination decision was made by Vice
Chancellor McKinney, Finke’snmediate superior, but supped by Chancellor Wartell,
who McKinney discussed the termination wathor to its issuance [DE 52-13 at 8; DE
52-14 at 1; DE 52-15 at 10-11; DE 52-23a6]. However, according to Finke,
McKinney removed her only because “Dr. Wadirtold him to,” and that McKinney was
“frightened” of Chancellor Wartell [DE 52-18 at 5-6].

Following Finke’s termination, Carol &nberger, the female chair of the
Department of Nursing, served as the imtediean [DE 52-18 at 3; DE 52-23 at 1].
Later, Ann Obergfell, previously the femalkair of the Department of Radiography, was
named Dean of the College ldealth and Human Services [DE 52-18 at 3; DE 52-29 at |
3].

For her part, Finke announced her termorato the University via email [DE 58-
1 at 22], and in response, received a nurnobemails from staff who had previously
reported to her expressing their support fardrel dismay at her termination [DE 58-1 at
19 23-24]. The emails praised Finke as “a seaf support and ing@ation;” “incredibly

supportive and approachable;"teue leader;” “beeficial to studentand the university;”
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expressed admiration for her “leadersaip guidance” and “assertiveness,” and
expressed general disagreement with her removal as dean [DE 58-1 at 24-34].

Following her termination as Dean, Finke maintained her tenure and rank as
Professor of Nursing, and McKinney offerémhke another administrative position at
IPFW with no reduction in pay, including theministrative stipend that Finke received
as Dean [DE 52-12; DE 52-18 at 3]. June 2011, Finke and McKinney corresponded
regarding Finke’s employment in the ngwleated position dDirector of Inter-
Professional Education and Practice, thetposihat Finke presély holds [DE 52-12;
DE 52-18 at 2; DE 52-21 at 1 8]. Shelso a professor and Executive Director of
Health Clinics and Special Programs [DE 58-1 at {3]. In her present position, Finke was
given secretarial support (thoughadesser degree than she had as dean), an office, albeit
a smaller one, and a paid sabbatical and tegdbad [DE 52-12 at I)E 52-18 at 3; DE
52-21 at 1 8, DE 58-1 at 1 22]. Finke ne¢al her entire total compensation amount,
which included both her salary and admiratte stipend [DE 52-21 at { 8]. However,
she is no longer in charge of managimyegram’s budget and supervises a far smaller
group of employees than she previously did [DE 58-1 at § 22].

Finke contends that she and hereafue, Kathleen O’Connell, who was the
Associate Vice-Chancellor for Communityp@gagement, were the two highest ranking
female administrators at IPFW, and that thayre both subjected &iaff grievances and
asked to resign at approximately the same times [DE 58-1 at 1 19, 21].

Compensation of Deans at IPFW

Vice Chancellor McKinney had responsityilfor initial deteminations about

Deans’ salaries, but Chancellor Wartell borafiauthority for salaries [DE 52-21 at | 4].
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During the time Finke was employed as Dean, IPFW used data provided by The College
and University Professional Associatiom fduman Resources (“CUPA”) as a guideline
for employee salaries [DE 52-16 at | 4; DEZA2at § 4]. CUPA collected salary data
from colleges and universities, and based o8 annual salary survey data, colleges
and universities, like IPFW pailld determine appropriate matkates and select salary
levels for faculty and administratorsf52-16 at  4; DE 52-21 at | 4].

Dean’s salaries at IPFW consisted of ppavts: a base salary as a professor in a
home department and an administrative siib®r serving as dean of a college [DE 52-
16 at 1 5; DE 52-18 at 8-9]. Based on CUR&dian salaries, salaries for faculty in
certain departments, such as EngineerimdjBusiness, were highthan salaries for
faculties in the Humanities, Nursing, or Gioming Education [DE 52-16 at § 5; DE 52-
18 at 8-9]. Finke acknowledges that IPFW USERPA data to set salaries, including hers
when she was hired in 2006, and that attihat, she had no complagwith her salary
[DE 52-18 at 10].

Finke was the only female Academic Dean at IFPW during her time as Dean [DE
58-1 at 1 5]. The Director of Continuingu8tes and the Library Dean were females,
though they differed from Academic Deanghat their departments were not degree-
conferring, among other reasons [DE 52-15 atliB 58-1 at Y 6-7]. Finke claims that
while she was employed as a dean, all of the other male deans at IPFW earned more than
she did, despite the fact ththe College of Health and Human Services generated a large
number of credit hours and brought in moreeexal grant and corgtict money than any

other deans [DE 58-1 at 11 9, 13].
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In 2007-2008, there were five full-time Acadic Deans at IPFW and one interim
dean [DE 52-17 at 2]. Finke and one ottmaie dean, Marc Lipman of the College of
Arts and Sciences, were paitla rate above the CURAedian [DE 52-17 at 1}. The
other three full time deans, all male, werét a rate below the CUPA median [DE 52-
17 at 1]. The Dean of the College of Edtion, Dean Kanpol, was paid less than Finke
[DE 52-17 at 1]. However, for the rest ofrliene as Dean, Finke was the lowest-paid
Dean at IPFW [DE 52-17].

From the 2007-2008 academic year unt time she was demoted, Finke was
paid at a rate higher than the CUPA naedior deans of nursing programs at other
institutions [DE 52-17]. During those yearsisomale deans were paid at a level below
the CUPA medians for their programs [BE-17]. For the academic years spanning
2007-2011, the CUPA median for the DeamNafsing was lower than the CUPA
medians for Deans of Colleges of Arts &ulences, Business, Education, Engineering,
and Visual and Performing Arts [DE 52-17].

At the time of Finke’s demotion, here is atlthe other salaries were for deans at
IPFW, including their administrative stipendghe figure in parentheses is the CUPA
median for other masters granting institutions:

Drummond, Arts and Sciences: $143,067 ($129,918)

Chang, Business: $163,412 ($150,000)

Kanpol, Education: $139,747 ($125,000)

Yen, Engineering, Technology, a@@mputer Sciences: $161,718 ($169,298)

1 The data provided by IPFW uses the CUPAdiae for “all institutions” for 2007-2008 through
2008-2009, which includes institutions granting [@oat, Masters, and Baccalaureate degrees.
IFPW does not grant Doctoral degrees, but IPFW has asserted that there is no CUPA data for
masters-only institutions for these years. @h&a for 2009-2010 and 20-2011 is the median

for Masters- and Baccalaureate-granting institutions [DE 52-17 at n.2].
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Finke, Health and HunmeServices: $138,125 ($120,084)
O’Connor, Visual and Performing Arts: $143,318 ($138,075)

[DE 52-19 at 9]. Finke’s salary atethime of her termination was $127,695, and her
administrative stipend was $10,430. Before Fiageumed the position of Dean of the
College of Health and Human Services, Dm Jones held the position. In the academic
year of 2004-2005, the year before Dr. Fiskarted, he was paid $118,320 [DE 52-20 at
171.

Other Deans Demoted by McKinney
When demoting a faculty member frone&n back to a professorship, it was Dr.

McKinney’s practice to hava face-to-face meeting withehndividual and ask him or
her to voluntarily resign the position, so thia person was able to “control the message”
and “move back into that falty role on their own terms[DE 52-22 at 6]. In November
2008, Dr. McKinney asked the Dean of thdl€ge of Arts and Sciences, Dr. Mark
Lipman, to step down as Dean [DE 52-25Jt Dr. Lipman volurdrily resigned, as did
Dr. Gerald Voland, whom McKinney asked tsign from his deanship of the College of
Engineering Technology and Computer Sceebecause he had become “detached from
the day-to-day operation of his ca@k’ [DE 52-22 at 6; DE 52-23 at 11].

According to Dr. McKinney, Dr. Lipmawas asked to resign because McKinney
observed that he was “losing the respedtisffaculty. The college was in many ways
strategically adrift” [DE 52-22 at 7]. McKhey also noted that Lipman was “detached”

from the operations of the College of Aasd Sciences and that there were no new

% Finke asserts that following her demotion, anotlean, Dean Kanpol, was asked to resign from

his position [DE 58-1 at 1 15-16]. There is scant evidence regarding Dean Kanpol's demotion in
the record, and given that his demotion occurred after Finke’s demotion and the events giving rise
to this lawsuit, the Court will conduct its anafysiithout considerabin of Kanpol’'s demotion.
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initiatives or programs [DE 52-22 at 9cKinney received both oral and written
complaints about Dr. Lipman’s perform@n[DE 52-22 at 7]. Both Voland and Lipman

were also delinquent in getting reports in on time, according to McKinney’s own personal
observations and reports from others in his depatfid= 52-22 at 9; DE 52-23 at 11].

According to Finke (with no factual suppar citation), Upward Feedback has
never been used for personnel decisions inkgldeans and Directsrrather, the five-
year evaluations “were supposed to bezddi’ [DE 58-1 at | 25]. However, in addition
to the written and oral complaints aamning Lipman and Voland, in both cases,
McKinney looked to their Upward Feedbacknmaking his decisions to demote them [DE
52-22 at 9; DE 52-23 at 12].

According to Finke, Deans Lipman and Viathwere given their five year reviews
prior to being asked to resign, whereas alas not [DE 58-1 at {1 14-16]. Finke
contends that she knows that the reviewese conducted of these deans because she
personally participated in the reviews [DE 52t § 15]. IPFW counters that while Dean
Lipman was given his five year reviewwss initiated and completed before McKinney
started working at IPFW; that no suclvieav was done for Dean Voland; and that
contrary to her assertion, Finke was natember of Lipman’s review committee [DE
62-1 at 1 5; DE 62-2 at 2].

Wartell's Treatment of Finke

Finke asserts that in late 2010, Whraed McKinney began treating her “with
great disrespect,” and thatestvas “marginalized” and “berated in meetings,” and that
Wartell subjected her to “ipgropriate language” [DE 58-1 &t19]. McKinney testified

that Wartell could be “hot-headed,” and tkigartell had directed that behavior at both
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him and Finke. He once observed Wartellgdis voice to Finke when she interrupted
him during a University meeting [P58-5 at 10; DE 52-23 at 5].

Wartell’s Lawsuit Against Purdue

In 2013, Chancellor Wartell filed a lawsagainst IPFW, alleging that in late
2010 or early 2011, Purdue University’s presitj France Cordova, a woman, pointed to
a picture of him during a meeting and claintieat she was going to replace him with a
woman, and that he was subsequently forcadke early retirement against his will to
allow Cordova to replace him with a womarg[B8-2]. According to Wartell, he first
learned of this incident in miduly 2011 [DE 62-3 at 1].
lll.  Summary Judgment Standard of Review

On summary judgment, the moving partyaisethe burden of demonstrating that
there “is no genuine dispute asatioy material fact and the movant is entitled to judgment
as a matter of law.” Fed.R.Civ.P. 56(a). Se @ourt must construe all facts in the light
most favorable to the nonmoving party, makitidemitimate inferences and resolving all
doubts in its favor.Cung Hnin v. TOA, LLC751 F.3d 499 (7th Cir. 2014). A “material”
fact is one the substantive law identifeessimpacting the outcome of the suitnderson
v. Liberty Lobby, Ing 477 U.S. 242, 248 (1986). When #hé a genuine issue as to any
such material fact and a reasble jury could return a veatlin favor of the nonmoving
party, summary judgment is inappropriatd. Conversely, where a factual record exists
that would not allow a rational jury to firfdr the nonmovant, there is no genuine issue
of fact for trial and summarudgment is appropriateMatsushita Elec. Indus. Co. v.
Zenith Radio Corp.475 U.S. 574, 587 (1986) (citidank of Ariz. v. Cities Servs. Co.,

391 U.S. 253, 289 (1968)). Though the Court neosistrue the facts in the light most
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favorable to the non-moving party, she cannoipdy rest on the allegations or denials
contained in her pleadings: she has to present sufficient evidence to show the existence of
each element of her case on which she will bear the burden aCélalex Corp. v.

Catrett 477 U.S. 317, 322-23 (1986).

IV.  Finke’s Title VIl and 8§ 1983 Discriminatory Demotion Claims

Finke alleges that she was demotednfieer position as dean because she was a
woman. She raises these olaiunder Title VII and 81983. Alysis of these two claims
is essentially the same, though individual defendants have no liability under Title VII,
whereas they may under §1983gonmwan v. Cook Co. Sheriff's Dep802 F.3d 845,

850 at n.7 (7th Cir. 2010Rassananti v. Cook Cd89 F.3d 655662 atn. 4 (7th Cir.
2012).

To avoid summary judgment on her Title VIl and § 1983 discriminatory demotion
claims, Finke must either point to enough ewvide, whether direct aircumstantial, of
discriminatory motivation to create a trialidsue of fact, which ithe “direct” method;
or, in the alternative, she can establish a prima facie case undéc@Doenell Douglas
burden-shifting formula, whicls the “indirect “method. Id. at 849-850. To make the
prima facie case, she must prove that (1) shen®mber of a protead class; (2) her job
performance met IPFW’s legitimate eqtations; (3) she suffered an adverse
employment action; and (4) another similasituated individual outside her protected
class was treated more favorablgonmwan602 F.3d at 850. If Finke can make that
showing, then the burden shifts to the defendants to counter with legitimate, non-
discriminatory reasons for their actions, anthdy can do so, then the burden shifts back

to Finke to show that the profferecasmns are a pretext for discriminatidd.
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A discussion of just what Finke bedine burden of showing to defeat a motion
for summary judgment is appropriate heFenke argues that the Seventh Circuit has
somehow (to her benefit) eliminated thsetufiction between theirect and indirect
methods and “espoused” a “new standardViorgan v. SVT, LLC724 F.3d 990 (7th
Cir. 2013) [DE 61 at 8]. This is incorrie@as the defendantsqperly argue, though the
Morgan court decried the sometimes confusindiddions and rigid formulations of the
direct and indirect methods pfoof, it was clear that “[t]heeal distinctimn between these
two methods . . . is not whether one relidglgoon ‘direct’ evidence (in the sense of a
smoking gun) and the other reli@s circumstantial evidenceMorgan,724 F.3d at 995.
Rather, the court artitated, under the direct ried, a plaintiff may usbothdirect
evidence linking an adverse employmaation to discriminatory animuas well as
circumstantial evidence that, “taken asteole [would] permit that inference” — the
inference being that the adverse employnaetion was linked to the discriminatory
animus. Id.

There are three types of circumstangaidence a plaintiff can present under the
direct method. The first is “suspicious tiig, ambiguous statements oral or written,
behavior toward or comments directedtter employees in the protected group, and
other bits and pieces from which an infereatdiscriminatory intent might be drawn.”
Walker v. Bd. of Regents of Univ. of Wis. S50 F.3d 387, 394 (7th Cir. 2005)
(citations and quotations omitted). Thezsend type of circumstantial evidence is
statistical evidence showing that “employeesilsirly situated to the plaintiff other than
in the characteristic . . . on which anmayer is forbidden to base a difference in

treatment received systematically better treatmelat.{citation and quotation omitted).
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The last kind of evidence is “evidence that the plaintiff was qualified for the job in
guestion but passed over in favor of (or ageld by) a person not having the forbidden
characteristic and that the employer's sta¢adon for the difference in treatment is
unworthy of belief, a mere pretext for discriminationld. (quotingTroupe v. May

Dep’t. Stores C.20 F.3d 734, 736 (7th Cir. 1994)). With such circumstantial evidence,
the “key consideration is thettdity of these pieces of evadce, none conclusive in itself
but together composing a coneing mosaic of discriminatioagainst the plaintiff.”ld.
(internal citations, quotations, and alterations omitted).

Morgancautioned against a rigid distinctibetween the direct and indirect
methods because some evidence may overidptie direct — circumstantial approach
and the indirect approach, and trieceiplain that the “direct” method is not
synonymous with direct evidence, and theredi with circumstantial — a plaintiff can
make her case under the direct method usetg direct and circumstantial evidence.
Morgan, 724 F.3d at 995-96.

A plaintiff who wishes to avail himskebf the indirect method may do so by
presenting evidence of the prima facie case prescrib&tBpnnell Douglas. Morgan
724 F.3d at 996. The problem, according toMleegan court, arises when a plaintiff is
harmed by her failure to specify if she wisheproceed under the direct or indirect
method. Id. As a result, thi&organ court recommended makirige direct approach the
“default” rule, for such an approach “pent[s] no one from using the ‘indirect’
approach,” but removes “some of the rigiditym the system that has developed over the

years.” Id. at 997.
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In this case, Finke contends that she manteed under either approach, but seems
to focus on proceeding under the direct methdld circumstantial evidence [DE 61 at
8]. In any event, “[t]he plaintiff's task opposing a motion for summary judgment is
straightforward: he must produce enough evegemvhether direct or circumstantial, to
permit the trier of fact to find that hesnployer took an adverse action against him
because of his [sex].Td. at 997. And so the Court’s taBkre is to assess whether Finke
has provided enough evidence, direct or circamt&l, to permit a jury to find that the
defendants demoted her because she was amwo8te has not. The Court will examine
each of her claims below.

A. Direct Method

First, assessing Finke’s claim thaeskas demoted from her position as dean on
the basis of her sex under the direct methodetlsea dearth of d&ct or circumstantial
evidence that would allow the factfind® determine that she was demobedause she
was a woman.She simply has no evidence, direct or circumstantial, that links her
removal as dean to a discriminatory animus, other than her own conjecture and surmise,
and “[u]ltimately, this evidere is only speculation thatdltonduct was the result of
gender discrimination and reliance on speculagarot enough to gehe case to a jury.
Overly v. KeyBank Nat'l. Ass'’n662 F.3d 856, 864 (7th Cir. 2011) (citiBgvis v.
Carter, 452 F.3d 686, 697 (7th Cir.200explaining that “whe the evidence provides
for only speculation or guessing, summpamggment is appropriate”). Although Finke
may believe that the defendants' actions weotivated by a discriminatory animus, the
“subjective beliefs of thelaintiff . . . are insufficient to eate a genuine issue of material

fact.” Hanners v. Tren74 F.3d 683, 694 (7th Cir. 2012), quotigMillian v.
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Svetanoff878 F.2d 186, 190 (7th Cir.1989). Essdlytidinke contends that she is a
woman, she was fired by men, and therefgesder discrimination was at play.
However, she has failed to presentlence to bridge that gap.

As discussed above, the usual typesi@umstantial evidence that would support
such an inference are suspicious timingumbiguous statements or behavior towards
other employees in the protected group; evigestatistical or otmerise, that similarly
situated employees outside of the protegiedip systematically receive better treatment;
and evidence that the employer offeredetgxtual reason for ptacing Finke with
someone who was a different gendklorgan 724 F.3d at 995.

The third type of evidenagan be ruled out very quilgk because Finke wasn’t
replaced by someone who was a different gendlae interim dean of the College of
Health and Human Services, Carol Sternbgrggas a woman, as was the later-appointed
permanent Dean, Ann Obergfell. That tedendants installed a woman in Finke’s place
as dean puts her claim that she was firechuse she was a womamrather suspect
footing to begin with, but the Cawwwill proceed with the analysis.

Finke’s primary argument that she can present evidence of suspicious timing:
essentially, her argument isattrshe had no bad reviews fraivitKinney’s predecessor, a
female, and that she did not receive bad reviews until McKinney, a man, became her
boss, which was “not coincidentally” around g@mne time as Purdue’s female president
threatened to replace Wartelith a woman [DE 61 at 8-9]. As far as the Court can tell,
Finke’s theory is that Wartell was thus sdmoe motivated to fire female administrators,
because he was being discriminated against on the bdmsssgeinder, and accordingly,

he influenced or caused McKinyie decision to demote Finke.
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As an initial matter, “[w]hile suspicious timing is relevant evidence that can raise
a genuine issue of fact about discriminatisuspicious timing alone is rarely enough to
survive summary judgment.KMorgan 724 F.3d at 998 (citingewis v. City of Chj 496
F.3d 645, 655-56 (7th Cir.2007)) (internal taas omitted). Where reasonable, non-
suspicious explanations for the timing o thdverse employment action exist, the Court
should not deny summary judgment soletythe basis of suspicious timingd.

There are a few flaws with Finke’s argumé&ere. First of all, the defendants
maintain that it was McKinney, not WarteNho made the decision to demote Finke, and
McKinney had no discriminatory animus (nort that matter, did Wartell, according to
the defendants). That McKinney was the dieximaker who demoted Finke is supported
by the evidence: both McKinney and Wartestified that McKinney, as Vice
Chancellor, had the authority demote deans, that he made the decision, and that
Wartell supported and agreed with the dexi. And there is no evidence, direct or
circumstantial, that McKinney himself harboraaly sort of discrimin@ry animus.

To prevail on her claim, Finke must shtivat the decisionmaker responsible for
the contested decision harbomediscriminatory animusSchandelmeier-Bartels v.
Chicago Park Dist 634 F.3d 372, 378-79 (7th Cir. 2011). Other than Finke’s conjecture
that it is a “tough sell” to Heve that Wartell had the aity to direct McKinney to
reprimand Finke in the grievance context, @idtnot have the authority to demote Finke
as dean [DE 61 at 9], no evidence has beerepted to contradict this evidence, and her
speculation alone is not sufficient to createiable issue of fact on this poirbee Naficy

v. lll. Dep’t. of Human Svcs697 F.3d 504, 513 (7th Cir. 2012). Further, whether
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Wartell had the authority to demote Finke is not at issue here: the evidence is that he
didn’t demote her, that MclKney did, and Wartell supported the decision.

To get around this roadblock, Finke cemdls that the “cat’s paw” theory is
applicable to prove that Wartell was actudhg decisionmaker, aridat he harbored a
discriminatory animus because he himgest the victim of gender discrimination and
that he treated Finke with “disrespect” [BE at 9; DE 58-1 at 1 19]. “In employment
discrimination cases, the ‘cat's paw’ ig tlnwitting manager @upervisor who is
persuaded to act based on another's illegal. With sufficient evidence, we permit
juries to draw an inference that anotheptyee's impermissible bias infected a decision
when a plaintiff is able to show that themsed employee had some degree of influence
over the ultimate decisionSchandelmeier-Bartel634 F.3d at 379.

Here, she argues, Wartell, who adjudéchathe grievances against Finke and
directed McKinney to reprimand her as a redlill,so because of a gender bias that was
the result of Cordova’s directive, and sirwartell’s adjudication®f the grievances
played a role in Finke’s demotion, Warteled McKinney as a ta paw and there is
causal connection between Wartell's biad &cKinney’s decision to demote Finke.

This argument fails. Even if the Court were to accept Finke’s argument that
McKinney was, in fact, sonmew Wartell's “cat’s paw” tashoehorn the evidence about
Wartell's lawsuit to fit Finkés theory, there is no ewithce that Wartell knew about
Cordova’s statement that she plantedeplace him with a woman until welfter Finke
had been asked to resign, refused, and waewed from her office as Dean — much less
when he was adjudicating the two grievanagainst her. In other words, even assuming

that Cordova’s actions created a discrirtmma animus on Wartell's part, there is no
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evidence that Wartell had a discriminatory animus @fitdr the adverse action that
Finke is now contesting — which means theuke’'s so-called “suspicious timing” is not
so suspicious, and there cannot be aabatonnection between the two evehts.
Moreover, the evidence that Wartell harboaegender bias because he was “hot-headed”
towards Finke is unavailing — McKinney téied that Wartell was hot-headed towards
him as well.

The same problem plagues Finkeilgsdence regarding the demotion of
O’Connell: Finke claims that she was “sultggtto a pattern of continual grievance
filings by co-workers,” as was|c]oincidentally,” O’Connell [DE 61 at 4; DE 58-1 at
18-19], who was also asked to resign duftig very same time period that Wartell
maintained” that Cordova tried to replacentwith a woman [DE 61 at 5]. First, the
record is completely devoid ahy factual support whatsoevegarding grievances filed
against O’Connell, or, for that matter, herfpemance, responsibiids, or the events
surrounding her dismissal and wivas responsible for it. Finke’s conjecture, absent any
supporting facts, that their demotions wermebow part of a concerted effort by IPFW
to remove women from administration isgily not evidence that can support her
attempt to defeat summary judgmefverly,662 F.3d at 864. Second, even if
O’Connell was asked to resign at the same ta® Finke, the timing component would be
similarly off: Wartell did not know abouordova’s statements until after Finke’s
demotion. And finally, as Finke herself aisnthe grievances were filed by her co-

workers, and not Wartell or McKinney, so ituaclear how they or the University could

3 Additionally, the “cat’s paw” theory permits a jury to draw such an inference, which would,
ordinarily, make this a jury question and not appropriate for resolution on summary
judgment. However, the application of this theory is not appropriate for a jury in this case,
because the uncontested factual basis for the theory is nonexistent.
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be held responsible for the grievancesidAvhile Finke was cleared of violating the
University’s anti-harraseent policy on each occasion, the grievances were not
“meritless,” as she claims: they unearthefictencies in her performance that were
referred to her immediateigerior for discipline.

Finke also claims, on the suspicious figifront, that she “had an incredible
academic and performance record at IPFW uhdefemale Vice-Chancellor,” and that
“since Hannah conducted regular reviews axressed the results thereof in writing
there is ample evidence of her fine perfonee” and that “not until a male, McKinney,
took the helm did that change” [DE 61 at 8his is not exactly accurate: while it is
correct that Dr. Hannah praled yearly letters to Finkedicating that Hannah'’s
impressions were positive and that sheommended Finke for salary increases, the
letters were short, were natitten performance reviews, @mexplicitly indicated that
Hannah and Finke would be meeting in persam later point to discuss her performance
[DE 58-1 at 12, 14]. It also ignores that ugamn Hannah’s retirement, she wrote a letter
to Finke praising her performance, but cawitng her that “you sometimes speak before
you really have all the information, and sometimés more feeling than fact. It takes
time to get the whole picture” [DE 58-1 at 19h other words, Dr. Hannah’s “written
reviews” were very similar to McKinneyannual oral reviews (which Finke contends
were somehow discriminatory or in placeatmid generating paperwork that would later
support her claims), and her appraisal of Fmkerformance seemed to mirror what was
borne out later by Finke’s Upward Feedbagike performed well in many respects, but

with a perhaps questionable management style.
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Moving on to the second type of evidenEgke cannot establish that male deans
were given systematically better treatmebDean Marc Lipman was demoted from his
post as head of the College of Arts and Sciences, and Dean Gerald Voland was similarly
demoted from his post at the head of the @ellef Engineering. Bke asserts that she
was treated less favorably than these dethdeans, because they were given a
comprehensive five year review prior t@thdemotions, whereas she was not — because,
she speculates, such a review would have created documentation that would support or
deny her demotion, which the defendamiped to avoid [DE 61 at 12-13].

This argument is a non-starter for a fi@asons. First, though Dean Lipman was
given a five year review, #re is no evidence that Dean Voland had such a review.
IPFW has no records of such a review. del; while Finke asserts that this was IPFW’s
policy, it is mentioned only in the form ofguideline. Third, even assuming that Voland
and Lipman were given their five year revigut does not appearatFinke was due for
a five year review untifter she had been removed frahe position of dean — she was
offered the position in April 2006, and it tooKesft in June 2006, which means that she
would have been first due for a five year review in June 2011 — at which point she had
already been asked to resign.

B. Indirect Method

Under the indirect method, Finke fareshwsdter. For purposes of their summary
judgment motion, the Defendants haanceded two prongs of tikcDonnell Douglas
prima facie case: that Finke is a membea pfotected class because she is a woman and
that she suffered an adverse employmetibmaén the form of her demotion [DE 52 at

27]. But Finke’s claim founders on the otto prongs: whether her job performance
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met IPFW'’s legitimate expedtans and whether another slanly situated individual
outside her protected classsvaeated more favorably.

First, Finke has failed to establish tshe was performing her duties as dean in a
way that would meet IPFW's legitimate eqgtations. The record is replete with
evidence showing that although Finke’s sulmates thought that she was performing
well in some areas, they were highly diss&tfvith the work environment that Finke
created — she was described as “dictatomultiple times. And though Finke was
cleared of violating IPFW’s antiharrasent policy on the three occasions she was
charged, each of the investiges unearthed other shortcomings on her part so severe
that the matters were referred to Finke’s$ydhe Vice Chancellor, for discipline. So
while Finke is correct in her assertion ttte investigations all resulted in her having
been found to be in compliance withFW’s antiharrassment policies and those
particular infractions could natupport IPFW’s decision to dete her, she ignores that
the investigations turned ugher evidence of her havinglfd to meet the university’s
legitimate expectations regamgd the creation of a collég work environment.

Second, as discussed above, Finke hasstablished that other male deans were
treated more favorably by not being dendofiem their positions. As previously
outlined, McKinney demoted at least thremads during his tenure as Vice Chancellor.
Lipman received a five year evaluation; Viaddid not; and Finke did not. Even if both
Voland and Lipman were given their five yearaluations, the evidence is that Finke
herself was not yet even due feer five year evaluationThis evidence simply does not

demonstrate that others ouaksiof the protected class meereated more favorably.
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Moreover, the same guideline that Firdkgues mandates five year reviews of
deans explicitly notes that the appropriate process for yearly assessment of deans was
Upward Feedback — contrary to Finke’s @ntton that Upward Feedback was not to be
utilized for making employment decisions afwuld not have been considered in her
demotion. Moreover, McKinney testified thHa¢ did, in fact, consider Voland and
Lipman’s Upward Feedback in their demotiengist as he did with Finke. And as
discussed at length above, though Firdeeived some strong Upward Feedback
evaluations, her evaluations were consitydow in areas relating to collegiality,
openness, and morale.

Finally, even assuming that Finke coektablish that she was meeting IPFW'’s
legitimate expectations and that Lipman could be considered a similarly situated
employee who was treated better than she W&3) would still beentitled to summary
judgment because it has offered a legitimata-discriminatory reason for demoting her,
and Finke cannot prove that treason is pretextual. IPFW has proffered that based on
the poor Upward Feedback relating to Finkeanagement style, oral complaints from
Finke’'s department heads, and the rexaflthe three grievae investigations,

McKinney removed Finke as dean of the Cgdleof Health and Human Services for a
failure to maintain a “cooperative, collebwork climate that enhances communication,
trust, and productivity of and among f#tgustaff, and students” [DE 52-12].

While the evidence supporting the reagjiven for Finke’s demotion certainly
overlaps with the discussion above regagdvhether Finke was meeting IPFW’s
legitimate performance expectations, it is wartiting here that even if the Court were to

have found that Finkead been meeting IPFW'’s expectations, if McKinney himself
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honestly believed that Finke had failedhaintain a cooperatevand collegial work
environment, as he wrote the letter demoting her, théime reason is not considered
pretextual, for “[p]retext requires more thglmowing that the decision was mistaken, ill
considered or foolish, and so long as émployer honestly believes those reasons,
pretext has not been showrBallance v. City of Springfieldi24 F.3d 614, 617 (7th Cir.
2005) (internal citation, quotation, and &tigon omitted). So if McKinney found
Finke’s performance to be subpar, as medeif testified that he did — even if slkasn’t
actually performing poorly, as she claims thla¢ wasn’'t — then IPFW has articulated a
non-discriminatory reason for her demotion.

To demonstrate that IPFW’s proffered reass pretextual, Finkeaises a number
of similar arguments. Firsshe argues that McKinney’'ssertion that she was demoted
for failure to maintain a collegial work emgnment is belied by the number of supportive
emails that she received from her colleaggupon her demotion, as well as the lack of
supporting documentation relating to the amamplaints that McKinney and Wartell
received about Finke [DE 61 at 5-6]. Sheoahrgues that Upward Feedback did not
represent an appropriate sampling of hereaglies and should not have been considered
in her demotion [DE 61 at 10-11]. Finalshe asserts that because she was never
informed by McKinney or Wartell that themwere problems with her performance, the
University is simply using the Upward FHiEack as a pretextual reason to explain her
demotion.

None of these arguments establishes the University’s stated reason for
Finke’s demotion — failure to maintain allegial environment in her college — is

pretextual. First, McKinney testified thinke’s Upward Feedback was not the sole
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basis for her demotion, because he alsoidensd the results of the three grievance
investigations as well as orf@ledback and complaints tHs received. Moreover, he
considered Upward Feedback in the demotafrtbe other deans that he asked to resign,
so Finke’s assertion that it waot to be used in makingrgennel decisions (which is not
supported with any factual evidence) is herthere nor there. Moreover, the very
guideline that Finke argues dsliahes the five year review process explicitly states that
Upward Feedback is the appropriate yeanstric for evaluating administrators.

Second, though Finke and McKinney haveen differing accounts of whether
McKinney ever addressed his concerns abaite’s management style with her, even
crediting Finke’s version of evenias the Court must at thisage, this is not evidence of
pretext. There is no dispute that Finkesvi@mally reprimanded as a result of the
grievances filed agaihker, and that she was informefithose reprimands. She was
placed on probation as a result of the first\garece. It is impossible that Finke was not
on notice that there were issueish her management style.

Finally, Finke contends that the affidavitsthe department heads of the College
of Health and Human Services do not stast the department heads complained about
Finke’s performance, and they do not représan adequate sampling of her colleagues
[DE 61 at 11-12]. This is simply incorreetach of the submitted affidavits — which are
from the department heads Finke supenjis®t just a random sgling of disgruntled
employees — indicates that the departnieatd did in fact speak to McKinney about
Finke’s performance. None of the affidlgwcontradicts McKinney’s testimony that the
department heads complained to him abénke’s management of the college, and

Finke has presented no affidavits to théea. And the emails that Finke received
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following her demotion, while certainly suppiee of her, do not somehow render as
moot the sworn affidavits of the departméeads. As McKinney himself noted, Finke
was certainly not without supporters. But destoating that a stateéason for an action
was pretextual “requires more thdrosing that the decision was mistaken, ill
considered or foolish,” and the evidence eaclthat McKinney “horstly believed” that
Finke had failed to maintain a collegial warkvironment, “and so long as the employer
honestly believes those reasppetext has not been showrSee Balancet24 F.3d at
617.

Accordingly, summary judgmerg appropriate on these counts.
V. Discriminatory Pay Claims Under Title VII and the Equal Pay Act

Finke also argues that IPFW paid her lgss other male deans in violation of
Title VIl and the Equal Pay Act. Though Finkelaims here are essentially identical —
and the parties have treated them identicallige Equal Pay A&nd Title VII present
independent remedies, and Title VII's coverage of equal pay claims is broader than the
EPA’s. Cullen v. Ind. Univ. Bd. of Trustee338 F.3d 693, 703 (citinGounty of
Washington v. Gunthed52 U.S. 161, 178-80 (1981)). In a Title VII suit, the plaintiff
must allege that her lower pay was the resttiscrimination; whereas for an equal pay
claim, she must show that a male eoygle was paid higher wages for equal work
performed under similar conditioremd intent need not be show@oodman v. Nat'l
Sec. Agency, Inc621 F.3d 651, 656 (7th Cir. 2010) (citiGgllen, 338 F.3d at 704;
Stopka v. Alliance of Am. Insures4l F.3d 681, 685 (7th Cir. 1998)). Accordingly, the

Court will address each of Finke’s claims separately.
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A. Equal Pay Act

The Equal Pay Act prohibits employdrsm paying employees different wages
based on gender. 29 U.S.C. § 206(grren v. Solo Cup Comparyl6 F.3d 627, 629
(7th Cir. 2008). To establish a prima f&aciase of wage discrimination under the EPA, a
plaintiff must show, by a preponderance @& #vidence, that “(1) higher wages were
paid to a male employee, (2) for equal work requiring substantially similar skill, effort
and responsibilities, and (3)ethvork was performed under similar working conditions.”
Id. No proof of discriminatory intent is requirdd.; Cullen,338 F.3d at 699.

If the plaintiff establishes a prima factase, the burden then shifts to the
defendant to establish one olf statutory defenses, “whigick in if the difference in
pay is attributed to (i) a serity system; (ii) a merit system; (iii) a system which
measures earnings by quantity or quality of production; or (iv) a differential based on any
other factor other than sexWarren 516 F.3d at 620; 29 U.S.C. § 206(d). The last
exception is a “broad, ‘catch-all’ excegri and embraces an almost limitless number of
factors, so long as they do not involve s&X&arren 516 F.3d at 620 (quotirfeallon v.
lllinois, 882 F.2d 1206, 1211 (7th Cir.1989)). Ihetwords, the EPA establishes a
rebuttable presumption of sex discriminationere an employee shows that an employer
pays members of one sex less than membkthe opposite sex; and the employer can
rebut the presumption by offering a gendeutral justification for doing soWarner,
516 F.3d at 629. The justification need noaldgood reason,” but it has to be bona fide

and gender neutral — the employer “cannot ugeraler-neutral factdo avoid liability
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unless the factor is usamd applied in good faith.1d. (quotingFallon, 882 F.2d at
1211).

The parties have spilled much inlgaing about whether the EPA provides for
liability against individuals in a supervisotgpacity, such that Finke can sue Wartell and
McKinney [DE 50 at 9-11; DE 60 at 1-2]. TBeventh Circuit has naecided the issue,
see Treat v. Tom Kelley Buick Pontiac GMC, ,I2010 WL 1779904, at *7, n.28 (N.D.
Ind. April 30, 2010), and district cots have split on the issu8ee, e.g., Downs v. Gebco
Machine, Inc, 873 F. Supp. 2d 1010, 1012-14 (S.ID.2012) (individual liability
inappropriate under EPAarris v. City of Harvey992 F. Supp. 1012, 1013 (N.D. Il
1998) (no individual supervisor liability under the EPHARlliday v. WSIE 88.7 FM
Radio Station2005 WL 3312633, at *5-6 (S.D. lll.d2. 7, 2005) (supervisor liability
appropriate under EPAMirza v. Dep’'t of the Treasuyy1994 WL 30551, at *3 (N.D. Il
Feb. 3, 1994). The essential dispute is whethe EPA should be construed as part of
the Fair Labor Standards Act, to whiclwvias physically added and which provides for
individual supervisor liability; or intgreted as a sibling to other employment
discrimination statutes likeiffe VII, the Americans with Disabilities Act, and the Age
Discrimination in Employment Act, which do not allow for such liabilityarris, 992 F.
Supp. at 1013.

The court need not decide this issue ingresent case: here, it is clear that even
if individual liability is appopriate, the defendants can estdbh statutory defense, so
the court will address the claim on its menitgher than determining whether individual
liability lies under the EPA. Even assumihgt Finke can establish a prima facie case,

IPFW has established a bona fide, gendatrakreason for paying Finke less than other
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male deans: specifically, thatrélies on CUPA data in setg salaries for its deans, and
according to those metrics, deans of nursing programs are paid less than deans of other
programs — as relevant here, Engineeringiiss, Arts and Sciences, and Visual and
Performing Arts. Under the EPA, the markaty@ value of the skills of a particular
individual is an appropriateonsideration for determining an employee’s sal&wyllen,

338 F.3d at 703 (citin§tanley v. Univ. of Southern C&al3 F.3d 1313, 1322 (9th Cir.

1994)). An employer must match or exceedtwdther potential employers are willing to
pay if it wants to hire a capable staff, ansb#ary that a workerould receive in another

job is considered “a factorlogr than sex” under the EPAing v. Acosta Sales and

Mkt'g, Inc, 678 F.3d 470, 473-74 (7th Cir. 2012).

Here, the CUPA numbers, which represghat the marketplace is willing to pay
deans in various academic disciplines, beaeaattly the scenario that IPFW'’s salary
data presents: some colleges, like busiaesisengineering, pay highsalaries to their
deans than do nursing programs, because the marketplace has placed a higher value on
those programs in higher education.

Finke has conceded that IPFW uses ClUilafa to set salaries. Instead, she
argues that IPFW paid many of its deamsrethan the CUPA median salaries and that
this somehow means that IPFW is not, in fastng the data to set salaries. This ignores
that Finke herself was paid more than @iéPA median, just as some of her male
counterparts were (notably, some male deaere paid less than the median). And
IPFW’s failure to pay its deans tk&actmedian amount doesn’t indicate that its reliance

on the CUPA median is not bona fide — gimply a demonstration of how medians
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work: some salaries will fall above that numlkend some will fall below. Accordingly,
Finke’s EPA claim fails, and sumnygiludgment is appropriate.

B. Title VII

To establish a sex discrimination claim undéle VII, as discussed above, Finke
can proceed under either theeadit or indirect methodHildebrandt v. Illinois Dep't. of
Nat. Rsrcs.347 F.3d 1014, 1029 (7th Cir. 2003). Untes direct method, Finke must
present either an admission of prohibitedrars or statements or conduct from the
decisionmaker from which fortdden hostility may be inferredviorgan, 724 F.3d at 995.
However, “. . . merely showing that a mamd a woman who perform different jobs for
the same employer are paid differently doesgesdia Title VII plaintiff to first base.”
Sims-Fingers v. City of Indianapali493 F.3d 768, 772 (7th Cir. 2007). And this is all
that Finke has presented to support her arguthahshe was paid less than male deans
of other colleges: she has asserted thatvsisepaid less than some other male deans,
which is true, but there’s no evidence whatsoever that links her lower salary to a
discriminatory animus. Accordingly, she styproceed under the indirect method.

As discussed above, to proceed undeirtt#ect method, Finke must show that
she was a member of a protected class, she was meeting her employer’s legitimate
expectations, she suffered an adverse empdoy action, and IPFW treated a similarly
situated man more favorably. If she can dsthla prima facie casé&he burden shifts to
the defendants to provide legitite reasons for the disparity, and if it can do so, then the
burden shifts back to Finke to show thia proffered reasons are pretextu@aullen 338

F.3d at 704.
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Here, Finke’s claim again falters. Firag discussed at length above, there is
ample evidence that Finke was not magther employer’s legitimate performance
expectations, and thus, her claim fails ¢heSecond, even assuming that Finke could
establish a prima facie case, IPFW has proffered a legitimate reason for the disparity: the
median salary in the marketplace, acaagdo the CUPA, for a position like Finke’s,
Dean of the College of Health and Hungervices, is lower than in IPFW'’s other
colleges. Finke’s argument that this is pratek— that the deans were not paid the exact
median salaries — is simply unavailing the reasons discussed above. Accordingly,
summary judgment is appropriate.

CONCLUSION

For the foregoing reasons, Defendants'tidio for Partial Dismissal [DE 49] is
GRANTED IN PART andDENIED AS MOOT in part. The motion for summary
judgment [DE 51] iISSRANTED on all remaining counts. The ClerkldRECTED to
enter judgment in favor of the Bndants and against the Plaintiff.

SO ORDERED.

ENTERED: June 30, 2014

/s/ JON E. DEGUILIO

Judge
UnitedStateDistrict Court
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