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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
FORT WAYNE DIVISION

LUTHERAN HOMES, INC.,
d/b/a/ Lutheran Life Villages,

Plaintiff,
Case No. 1:14-CV-102 JD
V.

LOCK REALTY CORPORATION IX,

Defendant.

N N N N N N N N N N

OPINION AND ORDER

This is a contract dispute over the transfieMedicaid certificatn rights between two
Indiana nursing facilities. The State of Indiarguires a bed to be certified in its Medicaid
program in order to fully reimburse a facility feervices provided to the bed’s occupant. At the
time the parties entered the agreement at issa&tate had a statutory moratorium on granting
new certifications, but it permitted facilities tamsfer their existing cgfication rights amongst
themselves. The plaintiff, Lutheran Homes, Iméhjch had a surplus of déied beds, agreed to
sell the certification rights fd85 of its beds to the defendabtck Realty Corporation IX, for
the price of $350,000. However, the moratoriwontained a sunset provision, and between the
time the contract was entered and when the adoses set to take place, it became apparent that
the legislature would not act to extend the marato. Lock Realty thus refused to pay for and
accept Lutheran Homes’ certification rights, d@g to instead wait and seek them from the
State at no cost. In response, Lutheran Homexs this action to enforce the contract, and has
now moved for summary judgment. For tb#owing reasons, the motion for summary

judgment is GRANTED.
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. FACTUAL BACKGROUND

Plaintiff Lutheran Homes owns a nursiragility in Fort Wayne, Indiana, known as
Lutheran Life Villages. The Defendant Lock RgaCorporation IX owns a nursing facility in
Goshen, Indiana, known as Courtyard Health€eester. Both facilities are licensed by the
Indiana Department of Health to operate dase number of comptensive care beds, or
nursing home beds, which allows them to reeeeimbursement through Indiana’s Medicaid
program for services provided to the occupanthose beds. As of January 2014, Lutheran Life
Villages contained 224 comprehensive care bddgf which were certified to participate in
Medicaid, while Courtyard Healthcare Center eamtd a total of 188 comprehensive care beds,
of which 138 were certified tparticipate in Medicaid.

Since 2006, Indiana had imposed a statutaoyatorium on certifying additional nursing
home beds for its Medicaid program. The nioriam was amended on several occasions, and
the version in place as of January 2014 was enacted in 2011. 2011 Ind. Legis. Serv. Pub. L. 229-
2011, 8§ 163 (codified dhd. Code § 16-28-16-4t seq). Under that moratorium, the State was
prohibited from certifying any nesomprehensive care beds forgm@pation in the Medicaid
program except in limited circumstancis.(Ind. Code § 16-28-16-4\a However, facilities
remained free to transfer the Medicaid certification rights amongst themselves, so a facility
seeking to add Medicaid-eligdlcomprehensive care beds tdasility could purchase the
rights to certifications for th@sbeds from another facilityd. (Ind. Code § 16-28-16-4(b)). The
2011 legislation also included an expiration dztédune 30, 2014 for the moratorium, meaning
the moratorium would sunset at thiate absent further legislative actidd. (Ind. Code § 16-
28-16-7).

In January 2014, Lock Realty sought to acgwertification right for more of its

comprehensive care beds, so it contacted Lathelomes, which was not using all of the
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certified beds at its facility. After some neigion, the parties reached an agreement by which
Lutheran Homes would sell Lock Realty tdedicaid certificatiorrights for 35 beds in

exchange for $350,000. The Medicaid CertifioatRights Transfer Agreement, which the
parties executed in late January 2014, called formgds take place within five business days of
the State’s approval of the transf&€he transfer of the certificatn rights would be effective as

of April 1, 2014.

Around this same time, legislation was introdugethe Indiana legislature to extend the
moratorium. On January 8, 2014, Senate Bill Efitled Nursing Fatity Moratorium, was
introduced in the Indiana Senate. As initiallnited, the bill called for a five-year extension of
the moratorium, and also called for a ban on temsséf certification rights. The bill underwent
several minor amendments, and was passedeiytiiana Senate on January 23, 2014, at which
point it was sent to the Inaina House of Representatives donsideration. It was widely
expected that the legislature would extend the todran in at least some form, and the prospect
of a ban on the transfer of tiication rights created an gency to complete any such
transactions, so it was at this point thatharan Homes and Lock Realty executed their
Agreement.

The Indiana House then considered thefbillthe first time on February 18, 2014. The
bill eventually passed through the House orrd¥ie8, 2014, but not before undergoing several
amendments, the most significant of which remtlithe moratorium from five years to one.
Therefore, the bill entered the conference conemiftrocess for the two houses to reconcile their
versions of the bill. In additior similar version of the moratoriuwas inserted into a different
bill that had originated in thidouse, and that bill went tw conference committee as well.

However, the conference committee on the Sdniditeever took up theily, and the conference



committee on the House bill removed the Medicaidatwium, so the bill was enacted without
an extension of the moratorium. Thus, wiles legislative sessiomded on March 13, 2014, the
legislature had not passed ank &tending the moratorium, meiag that, to the surprise of
many in the industry, the moratorium wdudde allowed to expire on June 30, 2014.

Meanwhile, the State approved the parties’sfanof the certitation rights, and the
parties received notice of the approval on Mat8 or 14, 2014. Since the Agreement called for
the closing to occur within five days of thppmoval, Lutheran Homes sent Lock Realty a signed
bill of sale along with wire &insfer instructions on Mardv, 2014. However, realizing that it
could now receive the Medicaggrtifications from the Statt no cost once the moratorium
expired on June 30, 2014, Lock Realty refusecidse the transaction and pay the purchase
price. Lutheran Homes responded by filing thig against Lock Realty for breach of contract.
In its Answer, Lock Realty admits that ittered the Agreement and that it has not paid the
purchase price, but it asserts four affirmatilefenses: (1) failure of consideration; (2)
impracticability of performance; (3) mutual mis¢aéf fact; and (4) failure to mitigate damages.
[DE 15]. Lutheran Homes immediately moved $sommary judgment on its claim for breach of
contract and as to each of Lock Realty’sraffitive defenses except for failure to mitigate
damages. After a limited discovery pmtj that motion is now fully briefed.

[I. STANDARD OF REVIEW

On summary judgment, the moving party bebhesburden of demonstrating that there “is
no genuine dispute as to any madkfact and the movant is ettéid to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). A “material” farst one identified by the substantive law as
affecting the outcome of the sulinderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). A
“genuine issue” exists with respect to any matdact when “the evidence is such that a

reasonable jury could return a verdict for the nonmoving patty.”"Where a factual record
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taken as a whole could not leadational trier of fact to finébr the non-moving party, there is
no genuine issue for trial, and summary judgment should be grdéestishita Elec. Indus. Co.
v. Zenith Radio Corp475 U.S. 574, 587 (1986) (citirBpnk of Ariz. v. Cities Servs. C891
U.S. 253, 289 (1968)).

In determining whether a genuirgsue of material fact exss this Court must construe
all facts in the light most favorable tcethon-moving party and aw all reasonable and
justifiable inferences in that party’s favéterri v. Bd. of Trustees of Purdue Uni¢58 F.3d
620, 628 (7th Cir. 2006King v. Preferred Technical Grpl66 F.3d 887, 890 (7th Cir. 1999).
However, the non-moving party cannot simply @sthe allegations or dels contained in its
pleadings, but must present sufficient evidencétasthe existence of each element of its case
on which it will bear the burden at tri@elotex Corp. v. Catretd77 U.S. 317, 322-23 (1986);
Robin v. Espo Eng’g Corp200 F.3d 1081, 1088 (7th Cir. 2000).

1. DICSUSSION

The substantive law of Indiana governs the Itggmn of this breach of contract action, as
specified in the parties’ Agreeat. The elements of a breachcohtract action in Indiana are
the existence of a contract, the defengdoteach of the contract, and damadesvler v.
Campbel] 612 N.E.2d 596, 600 (Ind. Ct. App. 1993). Lddkalty does not dispute the existence
of a contract or that it has neaid the purchase price, but offers three affirmative defenses to
breach and one affirmative defense to damdgdberan Homes’ motion addresses each of the
affirmative defenses to breach, ahd Court addresses each in turn.

Before turning to the merits of the motighpugh, Lock Realty first argues that the
motion should be denied because Lutheran Hofiaiéed to properly cite to materials in the
record in support of its motion.rder Rule 56(c)(1) of the Fedefaliles of Civil Procedure, “a

party asserting that a fact canmet or is genuinely disputedust support the assertion by:
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(A) citing to particular parts ahaterials in the record . . . ; ) showing that the materials
cited do not establish the absencgpresence of a genuine dispubr that an adverse party
cannot produce admissible evidengaesupport the fact.” Fed. R. Civ. P. 56(c)(1). Lock Realty
contends that “Lutheran Homes adeano attempt to comply with the requirements of Rule 56,”
but that is simply not trud_.utheran Homes supported ft®tion with citations to the
Agreement, Lock Realty’s Answer, an affidaivdim Lutheran Homes’ President and CEO, and
an affidavit from its attorney. Those matesiaktablish the existence of the contract and
Lutheran Homes’ performance of its conttedtobligations. While several paragraphs of
Lutheran Homes’ statement of material facts ot supported by citations to the record, those
paragraphs merely provide background on the statutory Medicaid requirements and the
moratorium, and are not essential to its motidre Court therefore findbat Lutheran Homes
adequately complied with Rule 56(c)(1), and turns to the merits of the motion.

A. Failure of Consideration

Lock Realty first asserts the affirmative defers failure of consideration. “There is a
failure of consideration whea party to a contract fails ferform those acts promisedlber v.
Standard Heating & Air Conditioning, Inc476 N.E.2d 507, 510 (Ind. Ct. App. 1985). As the
Seventh Circuit has noted in apiplg Indiana law, “the phrasedilure of consideration’ is a
misnomer,” since “[a] party assirg the defense of failure obasideration is not really arguing
that the contract lacks the necessary bargaineekithange. Rather, the party contends that his
adversary has failed to performriabligation under the contracZemco Mfg., Inc. v. Navistar
Int'l Transp. Corp, 270 F.3d 1117, 1122 n.3 (7th Cir. 2001)réjd.ock Realty does not argue
that Lutheran Homes failed to perform any @cjuired of it under the Agreement, but makes a
more nuanced argument that because the expiration of the moratorium eliminated the

commercial market for Medicarertiéication rights aof July 1, 2014, Lutheran Homes’ transfer
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of those rights conveyed nothing of value to L&#alty, resulting in a failure of consideration.
Seeb Ind. Law Encyclopedia Contracts 8§ 24 (notingtttisjome older cases have held that there
is a failure of consideration if a debdrgained for conveys nothing” (citiddurphy v. Jones/

Ind. 529 (1856)); 17 C.J.S. Contracts § 164 (‘sgmreement under which a party parts with no
value is void for failure of consideration.”).

Even assuming an Indiana court would accegt ldgal premise, however, Lock Realty’s
argument fails on its facts. The expiration af thoratorium on new Medicaid certifications did
not alter the requirement for a comprehensive baceto be certified to participate in Indiana’s
Medicaid program. All it did was walercut the commercial markietr those certifications, since
they could now be sought from the State, apgtérat no cost. However, the certifications
themselves are still of greaalue to any facility seekinggimbursement through Medicaid, and
the certifications that Lutheran Homes transferred to Lock Realty under the Agreement conveyed
exactly the same rights after the moratoriunb@f®re. In fact, after refusing to accept the
certifications from Lutheran Homes, Lock &y sought and received those exact same
certifications from the State. Therefore, desgthe diminished commercial value of the
certifications, Lutheran Homesm@ot be said to have convayrothing, or even anything less
than it agreed tdSee6 Ind. Law Encyclopedia Contracts § 24 (“Generally, where a party
receives all he or she has bargal for, there is no lack orifare of consideration, even though
what the party receives is not as valuasée or she had supposed it to be.”).

In addition, the certifiations that Lutheran Homes transferred to Lock Realty were
effective April 1, 2014, while the moratorium didt expire until June 30, 2014. Thus, even if
the Court were to accept Lock Realty’s argutrtbat the certifications became worthless upon

the expiration of the moratorium, Lutheranrhkes would have still conveyed three months’



worth of certification rights. Had Lock Realty known at the time it entered the Agreement that it
could secure the rights at no cost as of Jul014, perhaps it would have paid a lower price or
chosen to wait. But Lock Realty’s realizatiomthhe certification rights were worth less than it
agreed to pay does not amount to a failureoosaeration. 17 C.J.S. Contracts § 164 (“If the
promisor gets what he or she has bargainedHere is no failure of consideration. The fact that
the consideration subsequently diminishes ine@r becomes of no vauat all cannot relieve

the promisor from liability on his or her prage.”). Therefore, the Court grants summary
judgment against Lock Realty on its affirtive defense of failure of consideration.

B. Mutual Mistake

Lock Realty next argues that the contrstobuld be voided becauséa mutual mistake
of fact. “The doctrine of mutual mistakeomides that where both parties share a common
assumption about a vital fact upon which they dakeir bargain, and that assumption is false,
the transaction may be avoided if because ®htistake a quite different exchange of values
occurs from the exchange or values contemplated by the paBresden Revocable Trust v.
Hoffmeister-Rep®41 N.E.2d 1045, 1054 (Ind. Ct. App. 2010). Importantly for these purposes,
however, “the doctrine ahutual mistake does nobver an erroneous ‘piection or judgment as
to events to occur in the futurdJhited States v. Sw. Elec. Co-op., Ji869 F.2d 310, 314 (7th
Cir. 1989) (quoted iday Cnty. Rural Elec. MembersHiorp. v. Wabash Valley Power Ass’n
692 N.E.2d 905, 912 (Ind. Ct. App. 1998)puis & Karen Metro Family, LLC v. Lawrenceburg
Conservancy Dist616 F.3d 618, 623 (7th Cir. 2010)asng that “predicationssc] cannot be
the basis of mutual mistake”). Rath “the erroneous belief mustate to the facts as they exist
at the time of the making of the contract. A parprediction or judgmerds to events to occur
in the future, even if erroneous, is not a ‘mistalsethat word is defied” under this doctrine.

Restatement (Second) of Contracts § 151 cmt. a.
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Lock Realty articulates two assumptiong@svhich it contends the parties were
mutually mistaken. The first is “that the certéton rights had at leasome value.” [DE 26 p.
12]. However, this assumption was not mistakis of January 2014, when the parties entered
the agreement, the certification rights did havieeaas discussed above, and also because it was
still possible at that point th#te moratorium would be exteedl The subsequent reduction of
the value of those rights does matan the parties were mistaken as to an existing fact at the
time they made the agreement, so this assompannot support a mistake of fact defense.

The second assumption as to which Lock Readtytends the parties were mistaken is
“that legislation was pastétpoint where not passagad was not a rational basis on which to
make business decisions.” [DE 26 p. 12]. Howethat is nothing more than a verbose way of
saying the partiegredictedthat legislation would pass to extend the moratorium, which cannot
be the basis for a mistake of fact defedsg.Cnty. Rural Elec. Membership Cqr92 N.E.2d
at 912. That the parties allegedly viewed this otexh as a sure thing, such that it was irrational
to even consider the alternatiVdpes not make it any less of a prediction.

In arguing to the contrary, Lock Realty reltesavily on the Seventh Circuit’'s opinion in
Louis & Karen Metro Family, LLC616 F.3d 618. There, the parties entered a real estate
agreement that depended in part on the complefianconstruction project being funded in part
by the City of Lawrenceburg, Indiania. at 620. At the time the p#es entered the agreement,

all of the funding for the project had already been committedHowever, the City was

! Though the Court accepts Lock Realty’s assenibits belief for the purpose of summary
judgment, it is difficult to see how any party, muehs the sophisticatedntias here, could view
as irrational the possibility that a bill tHa&s only passed through one house might not become
law. Lutheran Homes also denies having shéredbelief, in which case there would be only a
unilateral mistake, if any. Sindbis belief is only a predictiorthough, as to which the mistake

of fact defense does not apply, the Court ne®deach whether LodRealty’s evidence

supports an inference asltatheran Homes’ belief.
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subsequently able to withdraw its funding thgb a resolution passed by its common council,
causing the project to be abandonddNeither party to the conttahad realized that funding
for the project could be revoked in that mannethsodistrict court found that the parties were
mutually mistaken as to thegsent fact that theroject was already iy funded when the
parties entered the agreemddt.at 622—-23{ ouis & Karen Metro Family, LLC v.
Lawrenceburg Conservancho. 4:06-cv-177, 2011 WL 1196938, at *9 (S.D. Ind. May 9,
2011). The Seventh Circuit accepted fivading, but reversed on other grounds.

No such mistake of a present fact is gdlé here, though. Lock Realty does not suggest
that the parties did not know that the existingabarium was expiring, that legislation had to be
enacted in order to extend the moratorium, or sbah legislation had nget been passed. If, for
example, the parties believed thia¢ bill's passage by the IndeSenate was effective to extend
the moratorium, and did not realize that the dmlild still be defeatenh the House or by the
governor, then this case would be analogodtro Family Lock Realty has not suggested
that, though, nor could it plausibip so. Rather, all it has allegesdathat even though the parties
knew a bill still needed to be acted in order to extend the moratorium, they viewed the passage
of such a bill as extremely likely. But likely apt, the belief that the moratorium would be
extended was still a prediction, and thus canappert a mutual mistake of fact defense. The
Court therefore grants summary judgras to this affirmative defense.

C. Impracticability of Performance

Lock Realty finally arguethat its payment should lexcused under the doctrine of
impracticability of performance. Under that doctrine, a party is excused from performing when,
in pertinent part, annexpected event has rendered the party’s performance commercially
impracticableSee Marovich Land Corp. v. J.J. Newberry,@d.3 N.E.2d 935, 943 (Ind. Ct.

App. 1980). Indiana has never recognized thatrdee, and instead &msts that a party’s
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performance become impossible before excusiWaigler v. W. Boggs Sewer Dist., 280
N.E.2d 363, 378 (Ind. Ct. App. 2012) (“To invokepassibility, one must demonstrate that
performance is not merely difficult or relatively impossible, but absolutely impossible, owing to
the act of God, the act of the lawr, the loss or destruction ofelsubject-matter of the contract.”
(internal quotation omitted)). The required degvédifficulty of performance is inconsequential
here, though, and both of these tioes are inapplicable, becausock Realty’s performance
was not affected in any way byetlexpiration of the moratorium.

Lock Realty argues that its permance should be excused besma({i]t is impractical to
pay $350,000 for something which is now worthless.” [DE 26 p. 13]. However, whether it was
“impractical” for Lock Realty to have enterélie contract has nothing to do with whether its
payment of the purchase price became “imjizable.” Lock Realt}s obligation under the
contract was to pay Lutheran Homes $350,000,tarerformance of that obligation was not
made any more difficult by the expiration of theratorium. Lock Realty’s true objection is that
Lutheran Homes’ performaneetransferring the certificationghts—was no longer worth the
$350,000 it agreed to pay. However, that argumenidvbe encompassed, if at all, under the
doctrine of frustration of purpose, which lada does not recognize, and which Lock Realty
expressly disclaims. Therefore, the Court tgaummary judgment as to this affirmative
defense, as well.

V. CONCLUSION

Lutheran Homes’ motion for summary judgrh@DE 19] is GRANTED in full, meaning
as to all claims and defenses assertedignatttion with the exception of Lock Realty’s
affirmative defense of failure to mitigate damag&sthat remains to be decided is the measure

of Lutheran Homes’ damages.
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SOORDERED.

ENTERED: March 2, 2015

/s/ JON E. DEGUILIO

Judge
United States District Court
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