Smith v. PHH Mortgage Corporation et al Doc. 81

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
FORT WAYNE DIVISION

PAM SMITH,
Paintiff,
V. CAUSENO.: 1:15-CV-10-TLS

NATIONWIDE AFFINITY INSURANCE

COMPANY and PHH MORTGAGE )

CORPORTATION, d/b/a/ PHH MORTGAGE )
SERVICES, )

)

)

)
)
)
)
)
)
)

Defendants.
OPINION AND ORDER

On December 5, 2014, Plaintiff Pam Smitad a Complaint [ECF No. 3] in Dekalb
Superior Court against Defenta Nationwide Affinity Insurance Company (Nationwide) and
PHH Mortgage Corporation (PHHlleging breach of contrachd bad faith. The Plaintiff also
sought declaratory judgment amjunctive relief against PHH?PHH removed the case to this
Court on January 12, 2015. On November 11, 20i5Court granted éhparties’ joint
stipulation to dismiss PHH. [ECF No. 60]. Timmtter is now before the Court on Defendant
Nationwide’s Motion for Partial Summary Judgm@a€F No. 31] as to the Plaintiff's bad faith
claim (Count Il). For the reasons stated in thgnion and Order, the Court finds that the

Defendant is entitled to sumary judgment on Count II.

BACKGROUND
The following facts are undisputed. Beforalan April 4, 2014, the Plaintiff maintained
a homeowner’s insurance policyJE No. 64-1] with NationwideThe Policy excludes coverage

for “any loss arising out of argct an ‘insured’ commits or copises to commit with the intent
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to cause a loss.” (Policy at ZZCF No. 64-1.) The Policy also@udes coverage if an insured
has “intentionally concealed or misrepreseraayg material fact or cttumstance; engaged in
fraudulent conduct; or made false stad@s” relating to the insurancéd(at 30—31.)

On April 4, 2014, a firkoccurred at the PlaintiffRouse, located at 922 South ljams
Street in Garrett, IndianaSéeFire Loss Documents, ECF No. 64-4.) At the time of the fire, the
Plaintiff lived in the house with four of hehildren, including her 19-year old son, Austin
Carroll, and her four dogs. (P. Smith Stmt. 3—4FE®. 64-16.) The day before the fire, the
Plaintiff maintains that she took her younger chitda@d their friends to the Children’s Museum
in Indianapolis on an overnight trigd( at 18-19.) She also carried,her purse, $5,000 in cash
that she had previously received from Natiadewon a separate insurance claim. (P. Smith
Second Stmt. 24-26, ECF No. 64-14.) Carroll, who reethat home alone, stated that he made
dinner on the stove the night befdhe fire, went to bed, armdvoke at around 1:00 AM due to
black smoke in his bedroom. (A. Carroll Sti8t5; ECF No. 64-17.) Upon noticing the smoke,
he maintains that he jumped out of his window, t@the front of the house to get the dogs out,
and called the fire departmend.] The same day, after learning about the fire from her son, the
Plaintiff made a claim under tholicy. Also on the same day, Nationwide’s claims adjuster met

with the Plaintiff and advanced heoney to cover her immediate expenses.

A. Nationwide’s Investigation of the Cause of the Fire
Nationwide’s cause-and-origin investigatomunter, was assigned to the case. Four

days after the fire, he inspectét® house, took photographs, ewed the GarreWolunteer Fire

! The parties contest whether there was the one fire, one fire with two points of origin, or two

separate fires. The Court’s analysis of whethertgetruly a material factual dispute regarding the
number of fires is a part of this Opinion and Ordkert, in general, for the purposes of this Order, the
Court will refer to the fire(s) at issue as a single fire.
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Department’s (VFED) report, collected evidenard interviewed the Plaintiff and her son.
Though the house sustained smoke damag®)|énetiff does not contest Nationwide’s
conclusion that the damage did not constituigta loss and instead, the house was in such a
condition would allow for remodeling. (P. Smith Second Stmt. 47-48.)

Hunter also determined that there were twaasate fires in the hoasone in the kitchen
on the stovetop, where newspapers were stuffedrnedth the grate of one of the gas burners;
and one in the hallway, where there was an walusurn pattern indicatgnthe presence of an
ignitable liquid trailer. (HunteReport 7, ECF No. 51-2.) HunteErok samples of the carpet and
pad from the hallway and laboratory testing aonéd that the ignitable liquid on one sample
was gasoline residudd( at 6.) Ultimately, Hunter opinetthat the cause of the two fires was
“the result of an intentional humaet[;] this is an incendiary fire.’Id. at 7.)

According to Nationwide, because it had mrat believe that the fire was intentionally
set, the case was assigned to ChristophereL@aNationwide’s Special Investigations Unit
(SIV) to determine wheet the fire. Lease maintains th&t examined the house, canvassed the
neighborhood, and interviewed the Plaingiffd Carroll. (Lease Dep. 108:17-110:8, ECF No.
64-12.) From his interview of the Plaintiff, Leasoted that one monthréar, the Plaintiff's
basement flooded due to a sewer backup aadhat received $10,000 from Nationwide. From
his examination of the house, Lease determihatlalthough the Plairfticleaned her basement
after the sewer backup, she did not héneedamage repaired. (P. Smith Stg9; Case
Manager System (CMS) Notes 21-22, ECF No. 64-13.)

Lease also spoke with the Garrett VFDi€Zland confirmed that the VFD found two
separate fires in the house. (Leas@.0f6:12—-16; CMS Notes 21.) Though the VFD
categorized the fire as still “under investigatidhey did not investigate the fire because the
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VED did not have any certified fire invgators. (Lease Dep. 105:14-106:11; CMS Notes 21.)
Lease did not talk to the firefighters who weréhat scene of the fire, nor did he receive any
photos from the VFD, though he requestedtpbon at least one occasion. (Lease Dep. 108:2—
9.) The VFD Fire Marshal ultimately informéease that they were not interested in
investigating the fire any furthedd( at 263:2—12.) Lease also learned from the Garrett Police
Department (PD) that Carroll hadeprously “vandaliz[ed] mailboxes.Id. at 109:11-110:8.)
During a recorded interview with Lease, thaiRliff confirmed that Carroll had been caught
vandalizing mailboxes and a golf course. (P. Smith Second Stmt. 12-13.)

During his interview with the Plaintiff, Leadisclosed that Huet found two points of
origin of the fire: the first emanating with thewspapers on the stovedathe second due to the
presence of gasoline in the hallwalyl. @t 38—39.) Lease then explaiighat the evidence “leads
to Austin [Carroll].” (d. at 40.) Though neither party contefte content of t interview, the
parties have differing interpretatis of the inferencegsulting from Lease’s statement in the
following portions of the interview:

| know you filed bankruptcy a couple of years ago and you're getting back

on your feet and doing evehyhg that you can. And | thk you're doing the right
thing. | think you’re doing everything that you can.

* % %

You’re working hard and you’re paying your bills, and you're doing
everything, um, Austin is too. It dagsseem like Austin’'s a bad kid.

* % %
Um, so now, we have, I'm stuck ansituation, here, and, obviously, um,
when law enforcement requests my information or my file . . . I have to turn it

over. | have to turn it over. | have to tutrover to the State Fire Marshal’s office,
um, and, yeah, the department of insaemational Insurance Crime Bureau and
Garrett Fire Department or whomever, okay?

No one has requested that, obvioushyahted to take the opportunity to
first meet with you.

And try to figure out what is the betsting we can do okay? . . . [H]e’s
only 19 and, you know, you're, you're naiotold yourself. | mean you've got a
life too, | mean, um, in time you’d have quite a few grandchildren, probably.
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(Id. at 40, 41, 43-44.)

He then asked the Plaintiff, “What do ysant Nationwide to do?” and she replied
“Like, figure out what happened.Id; at 45.) Lease replied back;ri, okay, I'm certain as to
what happened.1d.) Lease informed the Plaintiff thatshe wished to continue to pursue her
claim, Nationwide would move forward with reqteto obtain the Plaintiff's financial records
and conduct an examination under oath (EGf}oth the Plaintiff and Carrollld.) If the claim
was denied, then Nationwide would have to repeverything” to the National Insurance Crime
Bureau and the Indiana Department of Insueati@]nd, then they follow up with any possible
criminal charges.”Il. at 46.) Alternatively, N@gonwide would conclude thinvestigation if she
decided to no longer pursue her claiid. (“[T]he other thing is, isf you withdrew your claim
then | stop here.”).)

The Plaintiff explained that shwas “not gonna just let it go. | mean . . . | lost my house.”
(Id.) She also expressed doubtatt@arroll burned the house dewstating “[W]hether anybody
did come in or not | don’t know. | wasn't there.. So it's possibléhat somebody did, | don’t
know. But you're trying to say Austin did it.Td. at 47.) Lease affirmed, “[T]he evidence,
certainly, points that way . . . .Id) Lease explained that hisreassing of the neighborhood led
him to the conclusion that the neighborhood was aateCarroll told him that he did not have
any enemies, so it was unlikely thatsmone broke in and started the filel. at 48). Lease also
confirmed with the Plaintiff that there had been no threats or hargdsamg calls against her.

(Id.) The Plaintiff maintained that she believed Carroll could not have doie ¢t:[T]here’s no

way that he would want to lo$gs house.”).) The interview colutled with Lease affirming that



as long as the Plaintiff wished ¢ontinue to pursue her claildationwide would continue with
the investigation and both the PlaintiffdaCarroll would have to submit to EUOSs.

Lease subsequently interviewed Carroll, wbafirmed that there were newspapers near
the stove, though Carroll stated he did not kimaw they got under the burner. (Carroll Second
Stmt. 24, ECF No. 64-15.) Leasepdained that the evidence idited Carroll started the fire:

Lease: And | know how much you love your mother.

Carroll: Uh-hubh.

Lease: | mean, you'd probabdlp anything for gu[r] mother.

Carroll: Yeah.

Lease: And | think she’d do anything for you.

Carroll: Uh-hubh.

Lease: Right, and the reason | wahto talk to you both, you know, both
of you here today is because once thig cantinues to growhen the Indiana
State Fire Marshal might want my fildae Indiana Department of Insurance,
National Insurance Crime Bureau, | dokrtow, anyone that requests my file |
have to legally turn it over to them.

Carroll: Yep.

Lease: But we're not, we’re notthiat stage and no one’s asked for my
information, okay. | haven’'t even talked to the State Fire Marshal.

Carroll: Okay.

Lease: Okay? Um, and | just wanttie clear that if, if you were, ‘cause
you seem just as, you seem like a good kid and you know, you know, and
everything points to a bad choice wbu know, renovate the house, maybe, get a
little bit of insurance money. . . .

* * %

Lease: And then, | told her [the Plaintiff], | said, well, let me talk to Austin
[Carroll] because if | talko Austin and we can stghten this out then | don’t
have to go any further.

Carroll: Yeah.

Lease: | don’t have tdo anything. | don’t have ttalk to Indiana State
Fire Marshal, the County Prosecutoraolthing of that nature, you know what |
mean?

Carroll: Yeah.

Lease: Um, with that being sai® you understand everything that | j-,
I've explained to you?

Carroll:Yep.

LeaseOkay.

Carroll: I'm just, | know | didn’t do it, s, it's, like, freaking me out ‘cause
somebody tried killing me.

Lease: Okay. You had nothing . . .
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Carroll:No [cries].

Lease: Nothing at all to do with this?

Carroll:Nope.
(Id. at 26—28.) Lease told Carroll that the firpagred intentional because someone took time to
place newspapers underneath the burners and pour gasoline in the hadlveay2§—29.)
Carroll again denied starting the fitd, at 29 (“I swear | did not do anything . . . .”), and
affirmed to Lease that he and his motiweuld be willing to take a polygraph tedtd.j

Ultimately, various Nationwide employees,vasll as Lease, decided to deny the

Plaintiff's claim. Nationwide sent the Plaifita denial letter [ECHNo. 64-10] and Lease
reported her claim to National Insurance &iBureau. (Lease Dep. 83:21-24; Corp. Rep. Dep.

30:8-17, ECF No. 69-25.) No one from Nationwideresommunicated with any prosecutor or

any law enforcement agency. (CoRep. Dep. 31:5-15, 51:9-20.)

B. The Plaintiff's Financial Situation

Nationwide also learned about the Plaingifinancial situation. The Plaintiff had filed
for bankruptcy two years before the fire, gt medical bill as outstanding, and had about $200
in her checking accountd no savings. (Smith Second Stmt. 5, 15, 25.) She also stated that from
the $10,000 Nationwide provided her for the dantageer basement, she spent half of it on
cleaning supplies and equipment, and had the dédéon her person, in cash, when she went to
Indianapolis the mht of the fire. [d. at 16—18; 24—-26.) She m&med she was going to
eventually use that money to repair the basemieht.Additionally, during her EUO, she
testified that, at the time dlfie fire, her expenses exceeded her income. (Smith EUO 15:13-15,

ECF No. 64-23))



Moreover, the Plaintiff submitted her Sworn Proof of Loss form, after its deadline,
claiming $159,000 in losses. (Sworn Proof of L&&SF No. 64-8.) Nationide maintains that
the Plaintiff did not provide the necessary doeuntation to support that figure and accordingly,
Nationwide required her to resubmit the probfoss. Following the EUOSs, the Plaintiff's
attorney eventually provided Nationwide witletrequired financial documents. (CMS Notes 5.)
From its review of the Plaintiff's supportirdpcumentation, Nationwidearned that she had
$100 in overdraft fees in the months leadingaifhe fire, and about $1,000 left in her bank
account. (P. Bank Records 3, 7, 9, ECF No. 64-2@8ditionally, the Plaintiff had caught up
with her mortgage payments ordipout 24 hours before the firéd.

Throughout its investigation, Nationwide advadanoney to the Plaintiff for the living
expenses, incidentals, and mileage for herlerdamily, paid for a company to secure long-
term housing for her and her family, and fineathdong-term housing for them. (Check Listing,
ECF No. 64-3.) In total, Nationde’s payments from the date of the fire (April 4, 2014) through
one month after her claim was denied (December 4, 2014) totaled over $56,000: Nationwide paid
$26,833.87 on housing for the Plaintiff and her family, advanced her $3,525.84 for their
additional living expenses, sfe$p,367.26 to clean the clothing and other contents of their
house, and paid $16,276.07 to pack and store the contents of the house in a stor&djg unit. (

The day after Nationwide stopppdying for the Plaintiff's housg, she filed this lawsuit
against Nationwide alleging: (byeach of contract, arisirfgppm Nationwide’s denial of
coverage for the claim under the Poliapd (2) bad faith, purportedly arising from
Nationwide’s: (a) handling of the claim and (b) ultimate decision to deny the claim.

(Compl. 7 7-15, ECF No. 3.)



On January 27, 2017, Nationwide filed a Matifor Partial Summary Judgment [ECF
No. 63] as to the Plaintiff's bad faith claim (Count II), along with a Memorandum in Support
[ECF No. 65] and several exhibits [ECF N64-1 to 64-27]. The Plaintiff filed a Response
[ECF No. 68] on March 24, 2017, along with setexhibits [ECF Nos. 69-1 to 69-324nd
Nationwide filed a Reply on April9, 2017 [ECF No. 74], along wigeveral exhibits [ECF Nos.

75-1 to 75-3]. The Motion for Partial Summaryddment is fully briefed and ripe for rulirfg.

STANDARD OF REVIEW
Summary judgment is warranted when “thevant shows that there is no genuine
dispute as to any material fact and the movaanigled to judgment as matter of law.” Fed. R.

Civ. P. 56(a). Summary judgment is the momariitigation where the nonmoving party is

2 The Plaintiff appears to ask for judgment as &enaf law that Nationwide acted in bad faith.

(SeePl. Resp. Br. 2, ECF No. 68.) However, the proper procedure for moving for judgment as a matter of
law, pursuant to the local rules for this &udl District, is to file a separate motiddeeN.D. Ind. L.R 7-1
(“Motions must be filed separately.”).

3 Also before the Court is a Motion to StrieCF No. 76] the Defendant’s Second Appendix,
[ECF Nos. 75-1 to 75-3], filed by the Plaintiff on April 19, 2017. On April 24, 2017, the Defendant
submitted a Response [ECF No. 77], and on April 307 2t Plaintiff filed a Reply [ECF No. 78]. On
May 15, 2017, the Court granted [ECF No. 80] hiatvide’s Motion for Leave to File the attached
Surreply [ECF No. 79-1] in Support of her Motion to Strike.

The Plaintiff argues that the referenced eitgib-which were attached to the Defendant’s
Reply—were improperly filed. The Plaintiff maintaitiet though she consented to an extension of time
for the filing of Nationwide’s Reply brief, she didtnmnsent to the submission of additional evidentiary
materials. Moreover, she claims that Local Rafiel(c) does not state that a moving party can file
supporting materials to their reply brief. Ultimately, the Plaintiff argues that “[the summary judgment
procedure . . . gives the non-moving party only orenchk to designate evidence” and it would be unjust
to the Plaintiff to allow the Defendant another oppeitiuto designate evidence. (Mot. to Strike 2, ECF
No. 76). The Defendant argues that the Plaintiff mésprets the procedure because the Court has wide
discretion to allow parties to amend or supplenesidence, citing Seventh Circuit precedent in which a
motion to strike supplemental materials file in supf a reply brief was denied. (Resp. to Mot. to
Strike 2, ECF No. 77 (citinBeck v. Univ. of Wisc. Bd. Of Regems F.3d 1130, 1134 n.1 (7th Cir.
1996).)

Because the Court did not rely upon the matgiin Nationwide’s Second Appendix, the Court
denies the Plaintiff's Motion to Strike as moot.



required to marshal and present the Court witdence on which a reasonabury could rely to
find in his favor.Goodman v. Nat’'l Sec. Agency, In821 F.3d 651, 654 (7th Cir. 2010). A court
should only deny a motion for summary judgmwhen the nonmoving party presents
admissible evidence that creatggeauine issue of material fatuster v. lll. Dep't of Corrs.

652 F.3d 726, 731 (7th Cir. 2011) (first citibigpited States v. 5443 Suffield Terra687 F.3d

504, 510 (7th Cir. 2010), then citirByvearnigen—El v. Cook Cnty. Sheriff's Dep®2 F.3d 852,
859 (7th Cir. 2010)). A court’s role in decidiagnotion for summary judgent “is not to sift
through the evidence, pondering theances and inconsistencies, and decide whom to believe.
[A] court has one task and one task only: écide, based on the evidenof record, whether
there is any material dispute faict that requires a trialWWaldridge v. Am. Heochst Cor24

F.3d 918, 920 (7th Cir. 1994). Material facts #rese that are outcome determinative under the
applicable lawSmith v. Severri29 F.3d 419, 427 (7th Cir. 199AIthough a bare contention
that an issue of material fact exists is insudint to create a factual dispute, a court must
construe all facts in a light mbfavorable to the nonmoving partiew all reasonable inferences
in that party’s favorBellaver v. Quanex Corp200 F.3d 485, 491-92 (7th Cir. 2000), and avoid
“the temptation to decide which party’srg®n of the facts is more likely true?ayne v. Pauley

337 F.3d 767, 770 (7th Cir. 2003).

DISCUSSION
Nationwide requests partial summary judgtamly on the Plaintiff's bad faith claim
(Count I1), which the Plaintiff keges arises from Nationwide’&) ultimate decision to deny the
claim and (b) its handling of the claim, incladiits investigation. lits Motion, Nationwide

argues that the Plaintiff's bad faith claim failseashatter of law because: (a) a reasonable jury
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would find that it had a rational, principleddisfor denying coverage and (b) Indiana does not
recognize a bad faith claim on the basis of cldmasdling. Even if the Court finds that a cause
of action exists for bad faith claim handlingationwide asserts it acted in good faith while

handling the Plaintiff's clan. The Court will examine each of these arguments.

A. Denial of Coverage

In Indiana, an insurance company can be fdiaide in tort for a bad faith denial of
payment on an insurance claibummis v. State Farm Fire & Cas. Cdlo. 1:04-CV-008, 2005
WL 1417053, at *6 (S.D. Ind. June 16, 200Bjie Ins. Co. v. Hickmar622 N.E.2d 515, 519
(Ind. 1993). To prove bad faith denitthe insured must &blish that the inger denied liability
“knowing there is no rational, jpcipled basis for doing sollummis 2005 WL 1417053, at *6
(citing Woodley v. Fields819 N.E.2d 123, 133 (Ind. App. 2004)). In other words, to infer bad
faith, there must be an “absence of aggsonable ground” for the denial of paymétdosier
Ins. Co. v. Mangino419 N.E.2d 978, 983 (Ind. App. 1981) 08t judgment or negligence do
not amount to bad faith; the additional elemantonscious wrongdoing must also be present.”
Woodley 819 N.E.2d at 133 (citinGolley v. Ind. Farmers Mut. Ins. Gr®91 N.E.2d 1259,
1261 (Ind. Ct. App. 1998). This inquiry is distinabfin what Nationwide will have to provide to
defeat the Plaintiff's breach of coatt claim. As the Court explainedlimmmis

To defeat the breach claim, [the dedent] will have to prove that [the

plaintiff] in factcaused or procured the fire. Tigatestion is not at issue [in] this

motion. For even if it turned out thahf defendant] was wrong in its basis for

denying the claim and thus was in brea€khe insurance contract—a question on

which the Court states no opinion—[the defendant] could still be found not liable

on the bad faith claim if there was a legitimate, albeit incorrect, basis for believing
that [the plaintiff] caused or procured the fire.
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Lummis 2005 WL 1417053, at *&ee alsdean v. Ins. Co. of N. Am¥#53 N.E.2d 1187, 1194
(Ind. Ct. App. 1983).

The Plaintiff also seeks punitive damagethis case. “[T]he initial inquiry is whether
[the] plaintiff[] [has] raised a genuine issuefatt as to whether a tort has been committed.
‘Only after it is determined tt a tort has been committedi® question of punitive damages
breached.”Lummis 2005 WL 1417053, at *6 (citinGolley, 691 N.E.2d at 1261 n.2). This is
because in Indiana, “the mere finding by a pregerance of the evidea that the insurer
committed the tort will not, standing alone, justify the imposition of punitive damages.”
(citing Erie, 622 N.E.2d at 520). Punitive damages dad faith claim require “clear and
convincing evidence that the insurer knew ¢heas no legitimate basis for the deni&liedline
v. Shelby Ins. Cp774 N.E.2d 37, 40 (Ind. 200Frie, 622 N.E.2d at 52Gee also McLaughlin
v. State Farm Mut. Ins. Ca30 F.2d 861, 870 (7th Cir. 1994)\egsing jury award of punitive
damages where evidence of bad faith was inseffidio meet clear ar@bnvincing standard of
proof, but noting that “[t]he jury could, on thehet hand, have found that the denial of coverage
was unreasonable ancetiefore tortious”).

Accordingly, the first issue on this pending fibm is whether a reasonable juror could
find by a preponderance of the evidence that Natidewenied coverage to the Plaintiff with
knowledge that it lacked angasonable ground for the deniahmmis 2005 WL 1417053, at *7
(“To infer bad faith for an insurer’s denial pdyment on a claim, there must be an absence of
any reasonable ground for the denial.”)émial quotation marks and citation omitted).
“Circumstantial evidece of arson can provide reasblegrounds for denying a claimd.

(citing Manging 419 N.E.2d at 986—-87). Thus, “[c]ircutastial evidence that the fire was
intentionally set and that the insured has batio#ive and opportunity to set or procure a fire
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can support an inference of arson by the insuield.Cincinnati Ins. Co. v. Compto569
N.E.2d 728, 729-30 (Ind. Ct. App. 199Dean 453 N.E.2d at 1194-95.

In this case, Nationwide determined thatfirewas intentionally set, the Plaintiff had
the financial motive to procure the fire, and Baintiff had the opportunity, with Carroll’s help,
to set the fire. As a result, Nationwide argues ithaad a rational, principled basis to deny the
Plaintiff's claim. In particular, Nationwide maains that the followindacts supporting its basis
for denial of the claim:

e There were newspapers stuffed underneathadithe burners in the kitchen, and the
hallway tested positive for the presence of §asmn the carpet, thuedicating that the
fire was intentional.

e Jim Hunter, a certified cause-and-origin istrgator, determined that the fire was
intentional.

e The Plaintiff's monthly expenses exceedediheome, she had a peing overdraft fee,
and she had $200 in her cheakiaccount and no savings.

e The Plaintiff had been behind on her mortgageatdeast five months prior to the fire,
but she brought it cuent less than 24 hours before the fire.

e The Plaintiff previously received $10,00@ifn Nationwide for damage resulting from
flooding to her basement, but she did nat thee money to repaher basement.

e The Plaintiff took $5,000 in cash and képdn her person the day of the fire.

e The house was in poor condition and thudid not appear that the Plaintiff
demonstrated care towards it.

e The amount the Plaintiff claimed in her Swd?roof of Loss was greater than the amount

she valued her property and assets when fibbndpankruptcy two years prior to the fire.
13



e Carroll had a history ofandalizing property.
e Carroll was the only individuah the home, along with theods that “everyone is scared
of.” (Carroll Second Stmt. 6). Thus, it wadlikaly an intruder broke into the house.
e The Plaintiff and Carroll affirmed th#hey have no enemies and never received
threatening phone calls.
e The fire happened 12 hours after the Plaimtiffk her other children on an overnight trip.
The Plaintiff agrees that the dispute “is whether it was rational and principled for
Nationwide to take that position” that the fikas caused by the Plaintiff's act of ars6riPI.
Resp. Br. 22). However, the Plaintiff argueattNationwide’s ultimate decision to deny her
claim was not rational and principled, but ratlpjt was wholly irrational and unprincipled for
Nationwide to deny Smith’s claim because Nawae knew—all along—that [the cause of the
fire was not arson by the Plaintiff].Td.) In support, the Plairfiprovides reasons including:
e The Plaintiff and Carroltepeatedly denied involvementtime fire and were willing to
take a polygraph test to prove their position;
e Carroll himself discoverethe fire and called 911,
e Important papers and family pets were inltloeise when the fireated, therefore it is

unlikely the Plaintiff conspiretb destroy her own valuables;

4 The Plaintiff adds that the issue is diadnether the Smith fire was an arson firdd.f Though
the Plaintiff does not otherwise argue that Nationwidest prove the cause-in-fact of the fire, to ensure
consideration of any potential argument, the Courthtiidt demonstrating whether the Plaintiff's act of
arson was the cause-in-fact of the fire is not at issue in this Motion fital Farmmary Judgment. The
Motion is instead constricted to the bad faith clalimus, the relevant inquiry is whether Nationwide’s
denial of the Plaintiff's claim based on its determination that the fire was arson caused by the Plaintiff
was rational and principle&ee Lummi2005 WL 1417053, at *6, *9. In other words, for the purposes
of this Motion, the cause-in-fact of the fire is not at issue, but rather whether Nationwide’s eventual denial
of the Plaintiff's claim was rationald.
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e Neither Nationwide nor Jim Hunter reviewte fire department’s photographs which
show there was only a single fire;
e The Garrett VFD determineddltfire was not suspicious;
e |Lease used scare tactics and misrepresensato try to get the Plaintiff to drop her
claim;
e Nationwide did not refer the matter to a prosecus it is obligated to do under Indiana
law after making an arson determination; and
e The Plaintiff's expert witness, Charlssller, has opined thaiationwide did not
reasonably weigh the evidence.
Accordingly, the Plaintiff claims that Natmwide “manufacture[d] a reason to deny [the]
Plaintiff's claim.” (Id. at 2.)

The Court holds that Nationwide has demaatstl, on the basis of facts that are not
subject to genuine dispute, that it had a ratigmahcipled reason to dg the Plaintiff’'s claim on
the basis of its determination that the fire was intentional, that the Plaintiff had the financial
motive to set the fire, and that the Plaintiffiithe opportunity, with Carroll, to set the fire.

First, Nationwide articulated rational, principled basisifavhy it believed the fire was
intentional—it relied upon the Rert of a veteran cause-andgpn investigator who detailed
why he believed the fire to betentional, including newspapeusder the burner and gasoline in
the hallway. Second, Nationwide has shown a raltigmencipled basis to conclude that the
Plaintiff had the financial motive to set the fire by determining that the Plaintiff was in a grim
financial situation and paid off her mgage less than 24 hours before the fiee Clifford v.
State Farm Fire & Cas. Ins. CaNo. 3:10-CV-221, 2011 WL 2326969 at *18—-19 (N.D. Ind.

June 7, 2011fholding that the insurer had a ratioaald principled basis to deny the claim
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because the plaintiff had the potential ofreaficial benefit from recovering under the policy,
was behind on payments, and caught up with premifive days before the fire). Finally,
Nationwide has established a ratiomalncipled basis to conclude that the Plaintiff, with Carroll,
had an opportunity to set the fire becausevas the only individual dtome, the house did not
show signs of a break in, and neitlthe Plaintiff nor Carroll were threatened prior to the fire.
Sexson v. State Farm Fire & Cas. (8l F. App’x 267, 271 (7th Cir. 2003) (dismissing a bad-
faith claim because the insurer presented eviderateéhe insured had opportunity to set the fire
because insured had the key to the honsglenss the last person to leave the house).

Though the Plaintiff argues that Nationwideamrectly interprete these facts, and
instead the facts “support altative inferences from those Natwide” drew, that is not the
correct standard. An insurer’s “reading of hedence does not have to be accurate, it just
cannot be irrational Clifford, 2011 WL 2326969, at *19. Nationwidi@s demonstrated that it
reviewed the facts, tianally weighed them, and madeancipled decision. Additionally,
Nationwide did not deny the PHiff's claim with “a state omind reflecting dishonest purpose,
moral obliquity, furtive design, or ill will.'Colley, 691 N.E.2d at 1261. Notably, because the
Plaintiff does not contest the facts themseltlesie are no genuine issues of material fact
preventing a grant of summary judgment. The Chids that there is no “evidence from which
a reasonable jury could conclutthat [the insurer] lacked a ratidngarincipled basis for [denying
the Plaintiff's] claim . . . so her bad faithaim cannot survive summary judgmend? In fact,
the Plaintiff does not contest her financial motiwveNationwide’s determination that she had the
opportunity, through Carroll, to set the fire. Raththe Plaintiff disputes that Nationwide’s
conclusions that: (1) the fire was intentional &2xiif it was intentional, that she was the one
involved in setting the fire.
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1. Nationwide Had a Rational Basisto Determine the Fire was I ntentional

The Plaintiff's counterarguments regarding whether theafas intentional center on her
dispute with Nationwide’s reliax@ on Hunter's Report and Leas@\vestigation, both of which
concluded that the fire was intentionally set. The Plaintiff alleges that Nationwide was aware that
Hunter's Report and Lease’s investigation were flawed in their conclusions and nevertheless
relied upon them to support its dehof the Plaintiff’'s claim.

In support of her argument that Hunter’'sp@e and Lease’s invagation were flawed,
the Plaintiff argues that both Hunter drehse purposefully ignored the Garrett VFD’s
determination that there was nothing suspicalusut the fire. In this manner, the Plaintiff
contests the application bimmisto her case by arguing that tive department determined the
fires were intentionally set ibummis Here, however, the Garr&ED made no such finding;
the VFD “did not believe the fire was sudpigs,” and identified only one fire. (Pl. Regr. 21,

24 (citing Claim Log 14, ECF No. 69-3; Chief Ykbeiser’s Decl., ECF No. 69-29; VFD Report,
ECF No. 69-31 (“inteor crews located amall fire in the kitben + hallway area”)).)

Though the Plaintiff is correct that Chierkheiser “did not observe anything
suspicious about the fire,” and only physicaw one fire, Werkheds made no conclusion
regarding the cause-and-angf the fire. (Werkheiser Decl. ) In fact, Wekheiser explained
that he is not a certified fire investigat“nor is any other Garrett Firefighterld( at  8.)
Accordingly, Nationwide had a ratial, principled basis for determining that the Garrett VFD’s
Report was not an expert opinimygarding the cause-and-origifithe fire. Hunter, who is a
certified fire investigator, prodied a reasoned explanation regagdiow he determined that the
fire had two points of origin and appeared®intentional—he found newspapers stuffed under
the grate of one of the kitchen burners, helledgasoline in the hallway, saw a burn pattern
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typical to that of using amgnitable liquid, and samples frotime hallway tested positive for
gasoline. $eeHunter Report 4-6.) Therefore, Nationwidgd a rational, principled basis for
relying on Hunter’s expert opinio®ee Thompson Hardwoods, Inc. v. Transp, Bo. NA
0074CHK, 2002 WL 440222, at *5 (S.D. Ind. Mar. 15, 2002 rational forthe insurer to rely
upon an expert “for purposes of the bad faith claim,so long as [the expert] could offer .. a
reasoned explanatidar his opinion”).

Accordingly, although the VFD made no findiag the cause-and-origin of the fire, this
does not mean Nationwide acted in bad faitemvimaking its own detelimation regarding the
cause-and-origin of the fire. The rationald_uimmisis still applicable: “To prevail on their bad
faith claim, the [Plaintiff] must show the abseraf any reasonable ground for [the Defendant’s]
denial of payment on the [Plaintiff's] policfhey would also have to show conscious
wrongdoing by [the Defendant]2005 WL 1417053, at *9 (interheitations and quotation
marks omitted). In the case at hand, therf@fhicannot demonstrate the absence of any
reasonable ground for Nationwide’snikd, nor is there any evidea that Nationwide engaged in
“conscious wrongdoing.”

Moreover, the Court finds that the Plainffargument contesting wther there were two
fires is immaterial because thsue is not the number of firdmsjt whether it was irrational for
Nationwide to conclude that the fire was intentibnget. In other words, the intentionality of
setting the fire, as opposed to the number of fisethe root of the dispute. Even if Nationwide
incorrectly determined that there were tiives, which the Plaintiff argues evidences
Nationwide’s carelessness and Iliaith, an insurer’s “reading dhe evidence does not have to

be accurate, it just cannot be irration&lifford, 2011 WL 2326969, at *19. Here, Nationwide

18



has rationally explained how it cdoded that there were two sep@rarigin points for the fire
and that it was intentionally set.

Additionally, the Indiana Supreme Court has Hbkt “the lack of a diligent investigation
alone is not sufficient toupport an award” of bad faitkrie, 622 N.E.2d at 520. Thus, even if it
is true that Lease and Hunter should havevigeed the firemen who were at the scene of the
fire and should have tried harder to obtdia VFD’s photographs, ihlack of diligent
investigation does not amountda element of culpabilityd. (“A bad faith determination
inherently includes an elet of culpability.”).

2. Nationwide Had a Rational Basis to Determine the Plaintiff was Responsible for

I ntentionally Setting the Fire

The Plaintiff argues that even if Nationwidationally concluded that the fire was
intentional, Nationwide acted in bad faith wheancluding that the Plaiifit and Carroll were the
cause of the fire. In support glaintiff argues that she and Carroll continue to maintain they
did not start the fire, Carroll imself called 911, family pets weirethe house at the time of the
fire, and the Plaintiff's importargapers and/or personal effeatsre destroyed during the fire.
Though these arguments may serve as support fétaiff in her breach of contract claim,
where the cause-in-fact of the fire is at isgshese facts do not demarate that Nationwide was
irrational and unprincipled when weighing all oétfacts, both for and against the Plaintiff,
concluding that the evidence shothe Plaintiff was responsible for the fire, and denying the
Plaintiff's claim. InLummis the plaintiffs’ similarly argued thdhey lost irreplaceable property
in the fire and they consistently m&ined they did not start the fireummis 2005 WL

1417053, at *9. Theummiscourt held that:
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This evidence may be highly relevantdeciding whethejthe defendant] was
wrong in determining that [the plaintiff] pcured the fire, so that it breached its
contact with [the plaintiff]. But, the possibility that a jury could disagree with [the
defendant’s] determination will not defeat summary judgment on a bad faith
claim. For purposes of this motion, the qussbn [the plaintiffs] bad faith claim

is whether a juror could find by a p@nderance of the evidence that [the
defendantknewit had no rational, principlelasis for suspecting that Lummis
procured the fire.”

The Plaintiff further alleges that Nationwidaldiot have a rationgbrincipled basis to
determine that she caused the fire becaus®@Naiile had already “made up [its] mind that the
fire was caused by arson” and thus, “manufacturgedason to deny [the] Plaintiff's claim.” (PI.
Resp. Br. 2, 10.) In support of this contentiom, EHaintiff claims that Nationwide rejected the
Plaintiff's Sworn Proof of Loss estimate for reason. However, the Plaintiff provides no basis
why Nationwide’s explanation for rejectingetfsworn Proof of Loss—that the Plaintiff
submitted her the estimate without the necessargrmark to back up her claim—is irrational.
Similarly, the Plaintiff contendihat Nationwide’s decision to pdor the Plaintiff's housing and
other incidentals, but failut® subsequently “demand[] reimbursement” is evidence that
“Nationwide does not believe its stated reasorofdrior denying [the Plaintiff's] claim.” (PI.
Resp. Br. 11.) The Plaintiff's gument again suffers from thensa flawed logical leap—the
Plaintiff cites to no evidence connecting Nationgvgdpayments to the Plaintiff for her housing
and incidentals as based upon Nationwide’s allegbeffteat the fire was not caused by arson.

Furthermore, the Plaintiff argues that Nationwide’s actions of failing to notify the
authorities of the suspected arson and to tuem s files also estdéibhes that Nationwide did
not believe the fire was caused by arson. Thoudbes not appear thiationwide turned over

its files to the authorities, Nationwide reportedctsclusion that there resulted from arson
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committed by the Plaintiff to the Indiana State Fire Marshal and the National Insurance Crime
Bureau. (CMS Notes 21 (“Told [Chief Werkheiserdth . . the fire(s) were set and an accelerant
was used. He said he would call Indiana SFM [State Marshal] . . . .”).) The Plaintiff also

does not contest that Lease spoke to the Finsihdd Although Nationwid did not turn over its
files, Nationwide provides a ramal explanation for fwy it did not do so—the fire department

told Lease it did not want to investigate the fiOf course, Nationwideould have established a
more thorough record of reporting the claim te #uthorities and/or prosecutor. However, that
Nationwide did not do so does not rise to thelle¥a bad faith claim denial, especially since

Nationwide did alert the fire departmeatd the National Insurance Crime Buréau.

B. Claims Handling

The Plaintiff additionalf alleges that Nationwide actedhad faith in its investigation
and “handling of the claim.” (Compl. { 14). Tigh the Plaintiff incorporates many of the same
arguments she made earlier, which the Courbhaady addressed, the crux of the Plaintiff's
argument rests on the Plaintiff'Begations that Lease’s actiongydain particular, his interviews
of the Plaintiff and Carroll, evidence bad faith.

Before turning to the substance of the argnots, the Court looks first to the contention
raised by Nationwide—that Indiana does nobgetze a bad faith claim on the basis of “claims
handling.” Nationwide paits to the holding iMonroe Guaranty Insurance Co. v. Magwerks

Co, in which the Indiana Supreme Court analyzedghaintiff's argument that “the duty to deal

s The Court rejects the opinions offered by Biaintiff’'s expert witness, Charles Miller, for

purposes of this Motion. Miller does not provide fastpporting his opinion, but offers only conclusory
opinions.See Krieg v. Progress W. Ins. CNo. C049109, 2006 WL 895100, at * 7 (Cal. Ct. App. Apr. 7,
2006) (“An expert’s conclusory opinions regaglthe reasonableness of an insurer’s conduct are
insufficient to establish a triable issue of fact on that question.”).
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in good faith includes also the manner of handling the claim.” 829 N.E.2d 968, 976 (Ind. 2005).
There, the court held, “[W]e dixae at this time to expand onglextent of the duty an insurer
owes to its injured beyond thoge have already expressed Hrig].” Id. In Erie, the Indiana
Supreme Court detailed the following as fallinglar the duty to act in good faith: “(1) making
an unfounded refusal to pay policy proced@%;causing an unfounded delay in making
payment; (3) deceiving the insured; and (4Qreising any unfair advantage to pressure an
insured into settlement of his alai” 622 N.E.2d at 519. Accordingly, tiMagwerkscourt went
on to analyze the bad faith claims hiamgl claim under the@plicable prongs oErie. In other
words, theMagwerkscourt held that there is no causeaofion for bad faith claims handling, but
the allegations of bad faith claims handlingymraclude elements of deceiving the insured, for
example, and a court can analyzamls pursuant to these prong<oie.

In Klepper v. Ace American Insurance Cihe Indiana Court of Appeals was confronted
with the same issue and affirmthgwerks holding in a footnote thdhe plaintiff's argument
suffered from the same defexg the plaintiff's argument iMagwerks “Likewise, . . . the
[plaintiff] has not developed an argument for exgiag the scope of an insurer’s duty to deal in
good faith beyond that described Erig] . . . .” 999 N.E.2d 86, 98 n.11 (Ind. Ct. App. 2013).
Accordingly, Nationwide maintains that Indiana has refused to recogriad-faith claim based
on an insurer’s claim handling practices.

Recently, two cases summarized the analydidagwerksand its progeny. IDennerline
v. ProNational Insurance Cpthe court held, “Contrary torjsureds’] assertion, the Court was
not confused about the Indesupreme Court’s decision [Mlagwerk$. The Indiana Supreme
Court has not recognized badtiiehandling of a claim or expanded the obligations that it set
forth in [Erie].” No. 1:05-CV-LJM, 2006 WL 1344059, &t2 (S.D. Ind. May 16, 2006). The
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court inTelamonCorp. v. Charter Oak Fire Insurance Owas similarly faced with an allegation
that an insurer handled a claim in bad faith. Teamoncourt held that “neither the Indiana
Supreme Court nor the Indian@@t of Appeals has recognizadtlaim for bad faith claims
handling. Thus, in accordance witagwerks the court will analyze Telamon’s claim under the
four obligations articulated irEfie].” 179 F. Supp. 3d 851, 856 (S.D. Ind. 2016). Accordingly,
though theMagwerkscourt rejected the bad faith handling claim, kMagwerkscourt then
analyzed the insured’s bad faith claim underEhe obligations as laid out above. Thelamon
court followed the same approach, and accordingly tbigtG@loes the same.

Here, the Plaintiff's allegation concernihigtionwide’s claim$iandling practice is
essentially a claim that Nationvdadleceived the Plaintiff and alsgercised an unfair advantage
to pressure the Plaintiff into settlement of hairal The bulk of the Plaintiff's support for this is
her argument that during her interview with Ledse;made thinly-veiledpbvious threats that if
[she] did not drop her claim then Nationwide wohtdforced to see to it that Austin, her son,
would be criminally prosecuteadhd jailed.” (Pl. Resp. Br. 2.)

In particular, the Plaintiff points out thaehse told the Plaintiff, “When law enforcement
requests my information or my file . . . | haweturn it over” “[a]nd, tken they follow up with
any possible criminal charges.” (Smith Sec@mant. 46.) “[T]he other thing is, is if you
withdrew your claim then | stop hereld() The Plaintiff establishes that this is a misstatement
of Indiana law because Indiana law requires #mainsurer notify thauthorities via written
notice if the insurer sugpts arson. “There is no provision iretstatute that says Nationwide can
wait and see if the insured withdraws her claiffoleethe duty to report arises. Accordingly, as
soon as Nationwide had ‘reason to believe’ thvegis arson, it was duty bound by Indiana law to
report that arson to the pragaw enforcement authoritiesid provide its file to them.” (PI.
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Resp. Br. 15). Therefore, the Plaintiff maintatinat Lease lied to her about Nationwide’s legal
requirements for when to turn over his filechase Nationwide did not believe the fire was
caused by arson.

The Plaintiff further argues that Lease liedhe Plaintiff when he told her that he was
“certain” as to what happened the night ad fine, even though Lease had not officially
determined who caused the fire because Naiogiw investigation was not complete. (Smith
Second Stmt. 45.) As additional evidence of Leat®tics, the Plaintiff points out that during
his deposition, Lease stated that he had to comiphythe duty of good ith “for the most part”
and depending “on the circumstances.” (Lease Dep. 66:12-24.)

Nationwide argues that the Plaifis allegations of threats by Lease are false, especially
because the Plaintiff did not report these#ts to anyone, including her attorney. Moreover,
Nationwide maintains that Lease was relaying toRlaentiff the status of the investigation, as an
insurer is obligated to do, améhs not threatening the PlaintiMationwide argues that Lease:

was confronted with two tentionally set fires thdtappened when Smith’s then

19-year-old son Carroll—who has a bist of destroying property—was home

alone. Faced with these facts, Lease’s decigd speak with [the Plaintiff] first to

provide her the opportunity to weigh tegtions and make an informed decision

about whether to pursue her claim caneasonably be consied as evidence of

bad faith.

(Def.’s Reply Br. 10, ECF No. 74).

It appears that Lease imfoed the Plaintiff about the findings of Nationwide’s
investigation and then questioned her about drethe was involved in the fire, as he had
grounds to do based upon the evitkeavailable to him. In fact, &ationwide argues, an insurer

acts in bad faith when consciously concealirggréssults of its cause-and-origin investigation.

See Colley691 N.E.2d at 1260 (“[T]he Colleys contkthat Indiana Farmers handled their
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insurance claim in bad faith by carading its arson investigation.’3ge also Clifford2011 WL
2326969, at *14 (“Evidence that an insurer told an insured’s acquaintances that he committed
arson does not show that it used unfair presswamsighim.”). Lease then informed the Plaintiff
that she would likely have to undergo EUOs. This does not constitute bad faith—though the
Plaintiff may perceive EUOs as aoes and difficult, it is not bad ith for an insurer to tell an
insured that pursuit of their claim whle time consuming and/or difficulbeekli Lilly & Co. v.
Zurich Am. Ins. Cq 405 F. Supp. 2d 948, 958 (S.D. Ind. 2005) (“Lilly does assert that Zurich
made attempts to dissuade Lilly from pursuing ¢toverage issue in litigation, but it did so only
by reminding Lilly that litigation would be ctlg and time consuming, both of which are of
course true. In sum, we find no evidence to suppdirtding of bad faith ... on these claims.”).
Even though Lease’s interview technique rhaye been arguably accusatory, it does not
rise to the level of conscious wrongdgirequired for a finding of bad faitGolley, 691 N.E.2d
at 1261 (“Poor judgment or negligence do not amount to bad faith; the additional element of
conscious wrongdoing must also be present.”)tHeumore, although Lease misrepresented the
law when he incorrectly suggestttht he would nobave to report the arson if the Plaintiff
withdrew her claim, Lease did inform the Pldinthat he would have to turn over his materials
and findings if asked by the authorities. His nasstnent of law, even if considered careless,
does not evidence the reqtesievel of bad faithLilly, 405 F. Supp. 2d at 958 (“Lilly suggests
that Zurich acted in bad faith because it fatiegroperly investigatand apply Indiana law.
However, an inadequate investigation or flawed interpretation of Indiana law does not constitute
bad faith.”). ThereforeRlaintiff's reliance upomiberty Mutual Insurance Co. v. Parkinsan
inapplicable here—ihiberty, the insured was “given incorrect information regarding her
coverage” and was “actively dissuatifrom filing a claim that was clearly covered under her
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policy.” 487 N.E.2d 162, 164 (Ind. Ct. App. 1985). Haheere is no evidence that Nationwide or
Lease purposefully or maliciously provided in@atrinformation to the Plaintiff regarding her
policy’s coverage.

In sum, even after analyzing the Pldifgiclaim pursuant to the parameterdrie,
Nationwide’s conduct does not risethe level of bad faith. Aong its other actions, Nationwide
met with the Plaintiff and began its investigatias soon as the claim was filed, advanced her
money for her necessary expensegestigated for six months afteeceiving a case-and-origin
report that the fire was caused by arson, paidhi® Plaintiff's expenses for one month after
denying the claim, and had a ratibbasis to conclude that theaiitiff caused the arson because
newspapers were stuffed undee kitchen burner and gasoline was present in the hallway.
Nationwide’s investigation was no¢quired to be perfect, ancetie is no evidence from which a

jury could find that Nationwide committed conscious wrongdoing.

CONCLUSION
For the reasons stateldowve, the Court GRANTS the Defgant’s Motion for Partial
Summary Judgment [ECF No. 63] and DISMISSES Count ll@Haintiffs Complaint. The
Court accordingly DENIES the Plaintiff's recgidor punitive damages. Finally, the Court

DENIES the Plaintiff’'s Motion t&trike the Defendant’'s AppendiECF No. 76] as moot.

SO ORDERED on August 28, 2017.

s/ Theresa L. Springmann
CHIEF JUDGE THERESA L. SPRINGMANN
UNITEDSTATESDISTRICT COURT

26



