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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
FORT WAYNE DIVISION

ROBERT LEE DERRY, )
Raintiff, ))
V. ; CaséNo. 1:15-cv-396
NANCY A. BERRYHILL, ))
Acting Commissioner of Social Security, )
Defendant. ))

OPINION AND ORDER

This matter is before the court on petition jiadicial review ofthe decision of the
Commissioner filed by the plaintifRobert Lee Derry, on December 23, 261Bor the
following reasons, the decision of the Commission&E8 ANDED.

Background

The plaintiff, Robert Lee Derry, filed an apgaltion for Disabilitylnsurance Benefits and
Supplemental Security Income on April 1, 201l&ging a disability onset date of May 3, 2012.
(Tr. 43). The Disability Determination Buredenied Derry’s application on May 28, 2013, and
again upon reconsideration on July 26, 2013. (Tr. £8rry subsequently filed a timely request
for a hearing on August 29, 2013. (Tr. 43). A hearing was held on February 14, 2014, before

Administrative Law Judge (ALJ) Maryann S. gni, and the ALJ issuezh unfavorable decision

! Nancy A. Berryhill is now the Acting Commissioner of Social Security. Pursuant to Rule 25(d) of the
Federal Rules of Civil Procedure, Nancy A. Berryhill should be substituted for Acting Commissioner Carolyn W.
Colvin as the defendant in this suit. No further action needs to be taken to continue this suit by reason of the last
sentence of section 205(g) of the Social Security Act, 42 U.S.C. § 405(g).

2 On April 1, 2016, this case was reassigned to Meaje Judge Susan L. Collins upon the parties’ consent

under 28 U.S.C. § 636(c), and then was reassigned to Magistrate Judge Andrew P. Rodovich. On October 12, 2016,
the court ordered the parties to fileyaobjection to Magistrate Judge Rodovich conducting all further proceedings in

this case. Because neither party filed an objection, thid fiods that the parties voluntarily consent to Magistrate

Judge Rodovich under 28 U.S.C. 8§ 636(c).
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on May 14, 2014. (Tr. 43-53). Vocational EXp@E) Sharon D. Ringenberg and Derry
testified at the hearing. (T43). The Appeals Council denied review, making the ALJ’s
decision the final decision ofé¢hlCommissioner. (Tr. 1-3).

The ALJ found that Derry met the insured ssatequirements of the Social Security Act
through March 31, 2017. (Tr. 45). At step af¢he five step sequential analysis for
determining whether an individual is disathl¢he ALJ found the Derry had not engaged in
substantial gainful activity since May 3, 2012, the alleged onset date. (Tr. 45). At step two, the
ALJ determined that Derry had the following sevampairments: obesity, bipolar | disorder,
and polysubstance dependence. (Tr. 45). Th&dsincluded that a knee injury mentioned by
Derry was not a medically determinable impairmg(it.. 45). There were no medical records of
the injury or allegations that it hindered himainy way. (Tr. 45). Also, the ALJ indicated that
there was no evidence in the phyaits’ chart notes, reports, or any allegations made by Derry or
others that his obesity taken singly or in comaltion with other impairments reached the level of
medical equivalence to a listing. (Tr. 46).

At step three, the ALJ concluded that Detig not have an impairment or combination
of impairments that met or medically equaled theesty of one of the listed impairments. (Tr.
46). Specifically, the ALJ determined thatrBés mental impairments did not meet or
medically equal listing 12.04, Affective Disordeor 12.09, Substance Addiction Disorders.

(Tr. 46). She considered the paragraph B catini mental impairments, which required at least
two of the following:

marked restriction of activities dfaily living; marked difficulties in

maintaining social functioning; marked difficulties in maintaining

concentration, persistence, or pace; or repeated episodes of
decompensation, each of extended duration.



(Tr. 46). The ALJ defined a marked limitationraere than moderate but less than extreme and
repeated episodes of decompensation, eaektehded duration, as three episodes within one
year or once every four months with each epdadting at least two weeks. (Tr. 46).

The ALJ found that Derry had mild restrictionsdaily living activities. (Tr. 46). She
noted that Derry did household chores, preganeals, shopped for groceries, and cared
appropriately for his grooming and hygiene. @). The ALJ found that Derry had moderate
difficulties in social functioning. (Tr. 46). The ALJ noted that Derry did not have a history of
altercations or difficulty gettinglong with authority figures. §T46). Derry indicated that he
avoided social interaction because of mood swingisparanoia. (Tr. 46). However, he testified
that he was able to dealttv cashiers when shopping and with acquaintances when playing
tabletop games. (Tr. 46).

The ALJ found that Derry had moderate difficulties in concentration, persistence, or
pace. (Tr. 46). Derry indicated that helfthfficulty concentrating, but acknowledged that he
could pay attention up to three hoatsa time. (Tr. 46). Latehe reported a 30 minute period of
attention, which the ALJ noted as inconsistent with his testimony that playing tabletop games
could last for about two hourgTr. 46). Derry had well deveped mental arithmetic skills and
did several serial 7 subtractions quickly avithout error at the consultative psychological
examination. (Tr. 46). The consultative psylolst determined that Derry’s long-term,
intermediate, and short-term memory was intact. (Tr. 46-47).

Derry testified that he had episodes of cryapglls and emotional breakdowns. (Tr. 47).
He indicated that his uncontrollaldeying had lasted at least an haumd, rarely it would last up
to four hours. (Tr. 47). The ALJ noted that epliss like this, if frequa enough, interfered with

concentration, persistence, or pace. (Tr. Aife VE testified that three absences or



unauthorized departures per month would preckrdployment. (Tr. 47). The ALJ found that
Derry had not shown that he had or was expecté@ve a period of 12 months of crying spells
that would interfere with Biemployment. (Tr. 47).

The ALJ indicated that after the allegmuset date Derry’s mood was better after a
medication change. (Tr. 47). Derry reported titmhad made plans to attend school and to care
for his sick aunt, and that lveas experiencing little depressi (Tr. 47). In November 2012,
Derry reported that he was sharp with othmrsthat he was not expencing any depression.
(Tr. 47). On December 14, 2012, Derry indicatadiie first time since his alleged onset date
that he had mood changes of sadness and tearfulness. (Tr. 47).

In January of 2013, Derry spent two days asgatient. (Tr. 47). Derry was crying,
overwhelmed, and depressed, which the mentdithpeofessionals attrided to him running out
of medication. (Tr. 47). Derry was restarted anrhedications, with a giht change, and in late
January reported that his mood was stabtelee had no racing thoughts or thoughts to harm
himself or others. (Tr. 47). In February 20D&rry reported to a few bad days, but in March of
2013 he complained of feelings of anger. @#). In April, June, and July of 2013, his crying
spells occurred once or more per week. (Tr. 4i)August, after dag compliant with his
medications, a treating board-certifielinical nurse indicated thhe was slightly better. (Tr.
47).

However, a few days later in August,etook an excessivdose of prescription
medication and was treated as an in-patient ikivitav Hospital for six dgs and later released
with follow up out-patient therapy. (Tr. 47). Dgindicated that it was not a suicide attempt.
(Tr. 47). He became compliant with his medicas and was reported as “slightly better” until

he ran out of medication in November 2013. @I#). A clinical nursespecialist rported in



January of 2014 that Derry was much bettéhough he had parambihoughts and some
impaired recent memory. (Tr. 47-48). Derry nged that in the pashree months he had only
one bad mood swing. (Tr. 48).

The ALJ noted that the record indicatedttBerry had frequent emotional breakdowns
from April through July of 2013, however, thaas less than the 12 months as required by the
Social Security regulations. (Tr. 48). Alsbe ALJ found that Derry had experienced episodes
of decompensation, but none otexded duration. (Tr. 48). Tid.J noted that Derry was an
in-patient in January of 2012bause of having run out of mediions and in August 2013 as a
result of an intentional recreanal overdosing on prescriptionedication. (Tr. 48). Derry did
not satisfy the paragraph B criteria becausert@stal impairments didot cause at least two
marked limitations or one marked limitation and repeated episodes of decompensation of
extended duration. (Tr. 48).

Additionally, the ALJ found that Derry did noteet the requirements for paragraph C.
(Tr. 48). She indicated that Derry did atve repeated episodes of decompensation and
concluded that a marginal adjustment in medé&hands or an environmental change would not
cause Derry to decompensate. (Tr. 48). Thé Also stated that there was no evidence that
Derry could not function outsidgés home or a highly supportiViging arrangement. (Tr. 48).

The ALJ then assessed Derry’s residuaktion capacity (RFC) as follows:

the claimant has the residual functicapacity to perform medium work
as defined in 20 CFR 404.156761)d 416.967(c) except the claimant
can lift, carry, push and pull 50 pounds occasionally and 25 pounds
frequently; can stand or walk fopproximately 6 hours out of an 8-hour
workday; can sit for approximate/hours out of an 8-hour workday,
with normal breaks; can frequéntlimb ramps and stairs; can
frequently balance, stoop, kneedpuch, and crawl; can occasionally
climb ladders, ropes, or scaffoldaust avoid frequent exposure to

extreme cold, unprotected heightslaopen and dangerous machinery;
cannot engage in complex or detdiltasks, but can perform simple,



routine, repetitive tasks consistavith unskilled work; can sustain and

attend to tasks throughout the eigliour workday; is limited to

superficial interaction with coworkgrsupervisors and the public, with

superficial interaction defined ascasional and casual contact not

involving prolonged conveation or discussion afivolved issues, but

contact with supervisors still involves necessary instruction; is best

suited to working in semi-isolation fnoothers or as part of a small

group; is limited to low stress wodefined as having only occasional

decision-making required and with only occasional changes in the work

setting; and is limited to work witho production rate or pace work.
(Tr. 48-49). The ALJ explained that in coresithg Derry’s symptoms she followed a two-step
process. (Tr. 49). First, she determined Whethere was an underlying medically determinable
physical or mental impairment that was shdwra medically acceptable clinical and laboratory
diagnostic technique that reasbhyacould be expected toguiuce Derry’s pain or other
symptoms. (Tr. 49). Then, skealuated the intensity, persistenand limiting effects of the
symptoms to determine the extent to whikey limited Derry’s functioning. (Tr. 49).

Derry testified to living with his parents and helping care for his mother who was ill. (Tr.

49). Also, he drove to the grexy store and ran other errandsti@o to three hours per week.
(Tr. 49). He testified that while workirtge would have “emotional breakdowns” once every
week or every two weeks. (Tr. 49). Thdweakdowns consisted of uncontrollable crying
lasting at least an hour, but some lasted dpuohours. (Tr. 49). Also, he had paranoid
illusions that others wereughing at him. (Tr. 49). Dey was being treated by Viann
Ellsworth, a board-certified clingd nurse specialist, at Pa@lenter with prescriptions and
therapy with a caseworker/social worker. @9). Derry reported that the medications were
effective and his only side-effects were occasitwéthes, jaw grindingand longer periods of
sleep. (Tr. 50).

Derry testified that in January of 2013 ra@ out of medication and went to Parkview

Behavioral Health facility on aemergency basis for thoughts of harming himself and/or others.



(Tr. 50). Derry also testified to a prescription overdose that occuriaguast 2013. (Tr. 50).
After the overdose, Derry was treated as an in-paéieParkview Hospital for six days and then
released to follow up with out-patient therapyr. D). Derry stated that he was nervous when
he was out of the house in a social situation. §0)y. However, the ALJ noted that he was able
to get together with others pday tabletop games for a couple hoatra time and that he kept in
touch with friends he knew from Texa#en he lived there. (Tr. 50).

Derry reported to the psychologist who penied the consultative examination in April
of 2013 that he had emotional breakdowns thasisted of uncontrollablcrying and that he
had very little energy or motation, which prevented him froaoing much. (Tr. 50). He
characterized his mood as rage and anger.5Q)r. Also, Derry indiated that he had happy
moods marked by shopping sprees and excessarelspy but that he had occasional thoughts of
seriously harming others. (Tr. 50). The Alound that Derry’s medically determinable
impairments reasonably could cause thggaltesymptoms, but slieund that Derry was
incredible regarding the intensity, persistence, lamiting effects of the apptoms. (Tr. 50).

The ALJ indicated that Derry received various Global Assessofiéntnctioning (GAF)
scores from both his own mental health previdand from the psychologist who performed the
consultative examination. (Tr.51). The ALJewbin February 2013, Derry received a score of
45 and in January 2014 a score of 47. (Tr. Blgwever, the ALJ gave little weight to the
scores because they were asgigmg a licensed mental healtbunselor and a clinician. (Tr.

51). Also, the ALJ noted that the scovesre disproportionateith the consultative
psychologist’s score of 60 assigned in April 2@h8 the scores of 50 from medical doctors in
August 2012. (Tr. 51). The ALJ found thaet®AF score of 60 was consistent with the

findings of the State agency. (Tr. 51). Tel] noted that Derry’s GAF scores of 50 were



technically in the severe range for occupati@mal/or social functional difficulties, but verged
onto the moderate range being one point beloTit. 51). The ALJ indicated that GAF scores
incorporate issues outside mental impairntd&ethousing, employment, and financial problems.
(Tr. 51). Therefore, the ALdEind that without those factors, Derry’s GAF score of 50 was in
the moderate range. (Tr. 51).

The ALJ assigned great weight to the Stagency’s psychological consultants because
their opinions were consistent with Derry’s/pBological care and ewation. (Tr. 51). The
ALJ discounted the allegations made by Derry’sdathecause substantial reasons existed in the
medical evidence, or lack thereof medical evaeno discount the liing effects of Derry’s
problems. (Tr. 51).

At step four, the ALJ found the Derry was ureatd perform any past relevant work. (Tr.
51). Considering Derry’s age, education, work experience, and RFC, the ALJ concluded that
there were jobs in the natidreconomy that he could perfar including a laundry worker
(3,000 jobs statewide and 150,000 oatvide), an industrial cleané2,000 jobs statewide and
60,000 nationwide), and a dishwasher (3,000 stdteand 200,000 nationwide). (Tr. 52). The
ALJ noted that the VE indicated that the nunsbaf dishwasher jobs would be reduced by
approximately half when the work would takeq® in semi-isolation or in a small group. (Tr.
53).

Discussion

The standard for judicial review of an ALJisding that a claimant is not disabled within
the meaning of the Social Security Act is limiteca determination of whether those findings are
supported by substantial evidene® U.S.C. § 405(g) (“The findings of the Commissioner of

Social Security, as to any fact, if supportedshbpstantial evidence, alhbe conclusive.”);



Moore v. Colvin 743 F.3d 1118, 1120-21 (7th Cir. 201Bgtes v. Colvin736 F.3d 1093, 1097
(7th Cir. 2013) (“We will uphold the Commissier’s final decision if the ALJ applied the
correct legal standards and supported her decmitbnsubstantial evidence.”). Courts have
defined substantial evidence as “such relevant evidence as a reasonable mind might accept to
support such a conclusionRichardson v. Perales402 U.S. 389, 401, 91 S. Ct. 1420, 1427, 28
L. Ed. 2d 852 (1972) (quotingonsol. Edison Co. v. NLRB305 U.S. 197, 229, 59 S. Ct. 206,
217, 83 L. Ed. 2d 140 (1938)re Bates 736 F.3d at 1098. A court must affirm an ALJ’s
decision if the ALJ supported her findings wétibstantial evidence aifdhere have been no
errors of law.Roddy v. Astrug705 F.3d 631, 636 (7th Cir. 2013) (citations omitted). However,
“the decision cannot stand if itdies evidentiary support or an adetgudiscussion of the issues.”
Lopez ex rel Lopez v. Barnhar836 F.3d 535, 539 (7th Cir. 2003).

Disability and supplemental insurance bésedre available onlfo those individuals
who can establish “disability” under the terms @& 8ocial Security Act. The claimant must
show that he is unable “to engage in any &gl gainful activity by reason of any medically
determinable physical or mental impairment whian be expected to result in death or which
has lasted or can be expected to lasafoontinuous period of not less than 12 montidR.”
U.S.C. §423(d)(1)(A). The Social Security regulatioesiumerate the five-step sequential
evaluation to be followed when determinwether a claimant has met the burden of
establishing disability20 C.F.R. 88 404.1520, 416.920. The ALJ first considers whether the
claimant is presently employed or “eiggal in substantial gainful activity.20 C.F.R. 8§
404.1520(b), 416.920(b). If he is, the claimant is not disabladd the evaluation process is over.
If he is not, the ALJ next addresses whetheictaenant has a severe impairment or combination

of impairments that “significantly limits .. physical or mental dity to do basic work



activities.” 20 C.F.R. 88 404.1520(c), 416.920(c); see Williams v. Colvin 757 F.3d 610, 613
(7th Cir. 2014) (discussing thtte ALJ must consider the combuheffects of the claimant’s
impairments). Third, the ALJ determines whether that severe impairment meets any of the
impairments listed in the regulation20 C.F.R. § 401, pt. 404, subpt. P, app. 1. If it does, then
the impairment is acknowledged by the Commissiomée conclusively diabling. However, if
the impairment does not so limit the claimamémaining capabilities, the ALJ reviews the
claimant’s “residual functional capacity” and the phgsand mental demands of his past work.
If, at this fourth step, the claimant can penfidnis past relevant work, he will be found not
disabled.20 C.F.R. 88 404.1520(e), 416.920(e). However, if the claimant shows that his
impairment is so severe thatisaunable to engage in his pastkevant work, then the burden of
proof shifts to the Commissioner ¢éstablish that the claimant,light of his age, education, job
experience, and functional capacity to work, igatde of performing other work and that such
work exists in the national econom#2 U.S.C. § 423(d)(2); 20 C.F.R. 88 404.1520(f),

416.920(f).

First, Derry has argued that the ALJ faitedncorporate her findings that he had a
moderate degree of limitation @oncentration, persistena®, pace into the hypothetical
guestion posed to the VE. The ALJ's RFC assessment and the hypothetical posed to the VE
must incorporate all of the claimant’s iations supported by the medical recontlurt v.

Colvin, 758 F.3d 850, 857 (7th Cir. 2014) (citi@)Connor-Spinner v. Astrue627 F.3d 614,

619 (7th Cir. 2010))indoranto v. Barnhart 374 F.3d 470, 473—74 (7th Cir. 2004) (“If the ALJ
relies on testimony from a vocational expert, ligpothetical question shmoses to the VE must
incorporate all of the claimant’s limitations supigor by medical evidence in the record.”). That

includes any deficiencies the claimant lrasoncentration, peistence, or paceYurt, 758 F.3d

10



at 857;0’'Connor-Spinner, 627 F.3d at 619 (“Among the limitations the VE must consider are
deficiencies of concentrain, persistence and paceSfewart v. Astrue561 F.3d 679, 684 (7th
Cir. 2009) (indicating the hypothetical question “must account for documented limitations of
‘concentration, persistence, or pdgécollecting cases).The most effective way to ensure that
the VE is fully apprised of the claimant’s litations is to include them directly in the
hypothetical. O’'Connor-Spinner, 627 F.3d at 619.

However, ALJs do not need to state explicidgncentration, persistee, or pace” in the
hypothetical for all casesrurt, 758 F.3d at 85’Connor-Spinner, 627 F.3d at 619. Rather, a
court may assume a VE’s familiarity with a chant’s limitations, despite deficiencies in the
hypothetical, when the VE independently reveeMihe medical record or heard testimony
directly addressing those limitation®’'Connor-Spinner, 627 F.3d at 61%imila v. Astrue 573
F.3d 503, 521 (7th Cir. 2009). This exception doatsapply if the ALJ poses a series of
increasingly restrictive hypotheticals because tsoufer that the VE's attention is focused on
the hypotheticals and not the reco@Connor-Spinner, 627 F.3d at 619Young v. Barnhart
362 F.3d 995, 1003 (7th Cir. 2004). The ALJ poaesries of in@asingly restrictive
hypotheticals. (Tr. 86-88). Therefothis exception does not apply.

An ALJ’s hypothetical may omit “concentratigmersistence, or pace” when it is manifest
that the ALJ’s phrasing specifically excluded w#kat someone with the claimant’s limitations
could not perform.O’Connor-Spinner, 627 F.3d at 619. For example, courts have upheld
hypotheticals that restricted a ctant to low-stress work when the limitations were stress or
panic related.See Johansen v. Barnhart314 F.3d 283, 285, 288—-89 (7th Cir. 2002) (upholding
a hypothetical formulated in terms of “repet#juow-stress” work because the description

eliminated positions likely to trigger symptomfthe panic disorder that originated the

11



claimant’'s moderate limitations ironcentration, persistence, or padenold v. Barnhart 473
F.3d 816, 820, 823 (7th Cir. 2007) (uptholg a hypothetical that restted the claimant to low-
stress, low-production work when stress-induiceddaches, frustration, and anger caused the
claimant’s difficulties in concentration, persistenor pace). The ALJ's question limited Derry
to low stress work, however, his limitationgre not stress qranic related.

Courts may uphold a hypothetical that doetsmention “concentration, persistence, or
pace” when the underlying conditions werentiened and the link between the underlying
condition and the concentration difficulties waparent enough to incorporate those difficulties
by reference.See Simila, 573 F.3d at 521-22 (upholding the hyipetical but indicating the
failure to include the specific limitations wétroubling”). Generall, terms like “simple,
repetitive tasks” alone do not exclude from ¥€s consideration those positions that present
significant problems with conceation, persistence, or pac8tewart 561 F.3d at 684—-85
(finding hypothetical limited to simple, rougrtasks did not account for limitations of
concentration, persistence, or pasegKasarsky v. Barnhart335 F.3d 539, 544 (7th Cir.
2003) (posing hypothetical as indivial of borderline intelligencgid not account for limitations
of concentration) Derry has argued that the ALJ did moéntion his underlying conditions in
the hypothetical, and the Commimser has not disputed that argument. Therefore, this
exception does not apply.

The ALJ found that Derry had moderate difficulties in concentration, persistence, or
pace. (Tr. 46-47). The ALJ’s hypothetigatluded the following mental limitations:

The individual is unable to engagecomplex or detailed task but can
perform simple routine repetitive tasésnsistent with unskilled work and
is able to sustain an [INAUDIBLEBRhsks throughout the workday. The
individual is limited to superficial teraction with co-workers, supervisors

and the public with superficial interaction defined as occasional and casual
contact not involving prolonged congation or discuson of involved

12



issues. Contact with supervisordl stivolves necessary instruction. In

addition, the individual is limited to Vo stress work defined as having only

occasional decision making required and only occasional changes in the

work setting.
(Tr. 86-87). Based on the hypothetical the VE eiieed that Derry could not perform his past
relevant work but that he could perform otherkvthat existed in significant numbers in the
national economy. (Tr. 87).

The ALJ included a limitation to a lowrsss job requiring only occasional decision
making and only occasional changeshe work setting. (Tr. 87)Derry acknowledged that a
hypothetical that restricts a claimantlow stress work is proper when the mental limitations are
stress or panic relatedohansen v. Barnhart314 F.3d 283, 288 (7th Cir. 2002). However, he
has argued that the ALJ did rintlicate in her decision thBterry’s mental limitations were
primarily stress or panic related. Also, Derry hegued that changes in work settings are related
to adaptation, rather than the abilitystastain concentration and persistence.

The Commissioner has argued that the didInot err because she relied on relevant
evidence in the record, Derry’s mental stagxam, his daily activities, reactions to his
medications, and medical opamis in finding that Derry lthmoderate difficulties in
concentration, persistence, or pace. The AL@attat during the consultative mental status
exam Derry had well developed arithmetic skills and displayed intact long-term and intermediate
memory. (Tr. 46-47). The ALJ found that whasmwas compliant with his medications his
mood was stable.

Also, the Commissioner contends that AteJ relied on the opinions of Ken Lovko,

Ph.D. and Donna Unversaw, Ph.Btate agency psychologist§he ALJ assigned great weight

to their opinions that Derry did not have at#ion limitations and could manage the stresses

involved with semiskilled work. (Tr. 98,121). dfmedical expert makes an RFC determination,

13



the ALJ may reasonably rely on that opinioridomulate a hypothetical posed to a VE.
Johansen v. Barnhart314 F.3d at 28%ee Calhoun v. Colvin,2013 WL 3834750, at *10 (N.D.
Ind. 2013) (upholding a hypothetical to a VE wiika ALJ did not include a limitation in
concentration, persistence, grate but relied almost verbatim amedical expert's RFC).

The Commissioner has indicated that thel Aised alternative pésing to address the
complexity of the tasks that Dercpuld perform and higbility to stick with a given task over a
sustained period of time. The ALJ limitedDeto “simple, routine and repetitive tasks
consistent with unskilled work,” and the addita limitations to “low stress work defined as
only occasional decision-making required and witly occasional changes in the work setting.”
The Commissioner has indicated that even i{Ahé did not identify any specific stress or panic
related problems, in her opinion she reportedsasifar the functional limitations by noting that
Derry was limited to semi-isolation from othersylstress tasks, and no production pace work to
give deference to Derry’s depressemmd paranoid thoughts around others.

The hypothetical the ALJ presented to the VE was not supported by the medical record.
Therefore, the ALJ failed to build an accurate bgical bridge from her evidence to the record.
Steek, 290 F.3d at 941. The appropriatenessof@othetical question posed to a vocational
expert, “[a]ll that is requireds that the hypothetical qués be supported by the medical
evidence in the record.Meredith v. Bowen833 F.2d 650, 654 (7th Cir. 1987).

The ALJ’s hypothetical fails to account for Derry’s limitations in concentration,
persistence, or pace and only accounts for “smualutine, competitive tasks,” which the 7th
Circuit has indicated is insufficienStewart 561 F.3d at 684—85. Next, the hypothetical limits
Derry to superficial interaction with coworkegspervisors, and the public with superficial

interaction defined as occasional and casoatact not involving prainged conversation or

14



discussion of involved issues. In addition, Demas best suited work in semi-isolation from
others or as part of a small group. The circaiirt repeatedly has egjted the notion that a
hypothetical confining the claimant to simple, tina tasks and limited intactions with others
adequately captures temperamental deficieramedimitations in concentration, persistence, and
pace. Yurt v. Colvin, 758 F.3d 850, 858-59 (7th Cir. 2018ge generally Stewart 561 F.3d at
685. The hypothetical also limits Derry to wavith no production rate or work pace.

However, without such a defirtn, it was impossible for the VE &ssess whether a person with
Derry’s limitations could maintain the pace propos¥drga v. Colvin 794 F.3d 809, 815 (7th

Cir. 2015).

Finally, the ALJ limits Derry to low stes work related to having only occasional
decision making and only occasional changesenatbrk setting. First, a hypothetical that
restricts a claimant to low-stress work is prowlen the mental limitations are stress-related or
panic-related.Johansen v. Barnhart314 F.3d 283, 288 (7th Cir. 2002). The record is devoid
of any stress or panic relatetental limitations. Next, “few iny work place changes” with
limited “interaction with coworkers or supereois” deals largely withwvorkplace adaptation,
rather than concentratiopace, or persistenc&/arga, 794 at 815. The ALJ should include
Derry’s limitations in concentration, persistenand pace in the VE hypothetical on remand.

Next, Derry has argued that the ALJ imperly evaluated his GAF scores. The GAF
scale measures a “clinician’s judgment of the individual's ovevall ¢¢ functioning.” Am.
Psychiatric Ass'n, Diagnostic & Statistical Manual of Mental Disorde32—-34 (Text Revision,
4th ed. 2000). The established proceduresire@umental health professional to assess an
individual's current level afymptom severity and currentkd of functioning, and adopt the

lower of the two scores as the final scofen. Psychiatric Ass'n, Diagnostic & Statistical

15



Manual of Mental Disorders32—34 (Text Revision, 4th ed. 2000) GAF score ranging from
41-50 indicates serious symptoraspres ranging from 51-60 indicate moderate symptoms; and
scores ranging from 61-70dicate mild symptomsAm. Psychiatric Ass'n, Diagnostic &
Statistical Manual of Mental Disorders32—34 (Text Revision, 4tide2000). GAF scores are
“useful for planning treatment” and are measwfsoth severity of symptoms and functional
level. Am. Psychiatric Ass'n, Diagnostic & Statical Manual of Mental Disorders32—-34
(Text Revision, 4th ed. 2000). “[NJvhere do the Social Securitygrdations or case law require
an ALJ to determine the extent of an individsidisability based entirely on his GAF score.”
Wilkins v. Barnhart, 69 Fed. Appx. 775, 780 (7th Cir. 2003) (citifgward v. Comm'r of Soc.
Sec, 276 F.3d 235, 241 (6th Cir. 2002)).

Derry has argued that the ALJ impropezlyaluated his GAF scores by assigning more
weight to a particular scorderry indicated that Bibipolar disease was apisodic disease,
therefore, the scores depictiedhctioning at the time of the rating. The ALJ noted that two of
Derry’s scores were surprisingly low: 45Hebruary of 2013 and 47 in January of 2014. (Tr.
51). However, the ALJ gave those scores litteght because they were assigned by a licensed
mental health counselor and &ylinician. (Tr. 51). Thisvas proper because to be an
“acceptable medical source,” thealith care professional mus¢ a licensed physician or a
licensed or certified psychologis?0 C.F.R. 416.913(a)(1)-(2). Also, the scores were
inconsistent with the GAF score of 60 assighgdhe consultative psychologist in April 2013
and the GAF score of 50 assigned by medicators in August 2012. (Tr. 51). It was
permissible for the ALJ to givgreater weight to the GAF scdieat was more consistent with

the remainder of the recard®®neal v. Colvin2015 WL 1291891, at *4 (S.D. Ind. 2015).
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Derry has argued that the ALJ claimed that G&bBres incorporatssues outside of the
mental impairment like housing, employment, and financial problems was err. However, this
argument “amounts to nothing more tteadislike of the All’s phraseology.'Rice v. Barnhart,
384 F.3d 363, 371 (7th Cir. 2004). Derry indicatieat the ALJ chose to discuss the GAF
scores, therefore, an improparaluation was error. Finalliperry has argued that the ALJ
noted that he had missed appointments and wasf oogdications but thahe failed to inquire
with Derry or his treating sources as to the reasoning.

A low GAF score alone is insufficient twerturn an ALJ's finding of no disabilitysee
Denton v. Astrue596 F.3d 419, 425 (7th Cir. 2010). The ALJ adequately articulated the GAF
scores and explained her evalaatof Derry’s scores. Thereforte ALJ was able to build an
accurate and logical bridge fraime evidence to her conclusioBteek, 290 F.3d at 941.

Based on the foregoing reasons,dbeision of the CommissionerREM ANDED for
further proceedings congent with this order.

ENTERED this 28th day of February, 2017.

/s/AndrewP.Rodovich
UnitedStatesMagistrateJudge
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