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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA

DESIGNBASICS,LLC, )

Paintiff, ))

V. ; CAUSENO.: 1:16-CV-51-TLS
WINDSOR HOMES, INC,, et al., : )

Defendants. ))

OPINION AND ORDER
This matter comes before the Court onMwions for Partial Summary Judgment [ECF
No. 29] filed by Defendants Windsor Constiian, Inc., Windsor Construction, LLC, Windsor
Homes, Inc., and Windsor, Inc., on October Z11& In that Motion, th®efendants argue that
the statute of limitations provan in the Copyright Act bamBlaintiff Design Basics LLC'’s
claims based on infringing acts that occurradmto February 3, 2013 (the “Look-Back Date”).

This matter is fully briefed and ripe for review.

BACKGROUND

The Plaintiff is a Nebraska company thaates, markets, publishes and licenses the use
of architectural works and technical drawin§ke Defendants are Fort Wayne companies that
build homes. On February 3, 2016, the Plaintiff filed a Complaint [ECF No. 1] against the
Defendants for “publish[ing], digbut[ing], market[ing], and advgs[ing] certain architectural
designs for single family residential homes” thitinge the Plainff’'s copyrighted works.
(Compl. 11 9-26, ECF No. 1.) The Defendants Hauelicized and built homes based on floor
plans named in [the Plaintiff’'s] Complaint fover twenty years prior to” the lawsuit, spanning

both before and after the Look-BabDiate. (Defs.” Br. in Supp. of Mot. Summ. J. 3, ECF No. 30.)
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The Defendants filed an Amended Answe€FENo. 24], on July 28, 2016. On October 21,
2016, the Defendants moved for Partial Summadgdent. The Plaintiff filed its Response to
the Defendants’ Motion [ECF No. 36] on Naowber 21, 2016, and the Defendants’ Reply [ECF
No. 39] was filed on December 5, 2016.
STANDARD OF REVIEW

Summary judgment is warranteden “the movant shows that there is no genuine
dispute as to any material fact and the movaanigled to judgment as matter of law.” Fed. R.
Civ. P. 56(a). Summary judgment is the momariitigation where the nonmoving party is
required to marshal and present the court witence on which a reasonalpley could rely to
find in that party’s favorGoodman v. Nat'| Sec. Agency, In621 F.3d 651, 654 (7th Cir. 2010).
A court should only deny a motion for summardgment when the nonmoving party presents
admissible evidence that creategeauine issue of material fatuster v. lll. Dep't of Corrs.
652 F.3d 726, 731 (7th Cir. 2011) (first citiblpited States v. 5443 Suffield Terra687 F.3d
504, 510 (7th Cir. 2010); then citiByvearnigen-El v. Cook Cty. Sheriff's De$02 F.3d 852,
859 (7th Cir. 2010)). A court’s role in decidiagnotion for summary judagent “is not to sift
through the evidence, pondering theances and inconsistencies, and decide whom to believe.
[A] court has one task and one task only: écide, based on the evidenof record, whether
there is any material dispute faict that requires a trialWWaldridge v. Am. Heochst CorR4
F.3d 918, 920 (7th Cir. 1994). Material facts trese that are outcome determinative under the
applicable lawSmith v. Severri29 F.3d 419, 427 (7th Cir. 199AIthough a bare contention
that an issue of material fact exists is insudfint to create a factual dispute, a court must
construe all facts in a light mbfavorable to the nonmoving partiew all reasonable inferences

in that party’s favorseeBellaver v. Quanex Corp200 F.3d 485, 491-92 (7th Cir. 2000), and



avoid “the temptation to decide which party&rsion of the facts is more likely trudXayne v.

Pauley 337 F.3d 767, 770 (7th Cir. 2003).

DISCUSSION

This Court has original jurisdiction oveopyright claims pursuant to 28 U.S.C.

§ 1338(a). The Copyright Act states that “[i]wil action shall be maintained under [its]
provisions . . . unless it is commedoeithin three years after the claaocrued” 17 U.S.C.

§ 507(b) (emphasis added). The Defendantsestigat the recent Supreme Court decision in
Petrella v. Metro-Goldwyn-Mayer, Incl34 S. Ct. 1962 (2014), determined that a copyright
claim “accrue[s]” at the time of thefamging act. The Plaintiff argues thBetrelladid not
change the Seventh Circuit “discovery rulleat a claim accrues when the injured party
discovers or should have discosd with due diligence that anfringing act occurred. The
Court must decide which party’s interpretation of the law is correct.

Petrellaconcerned the classic filRaging Bul] the copyright to which the plaintiff
possessed and which she claimed MGM infriniggdnarketing and distributing it for roughly
three decades. 134 S. Ct. at 1970-71. The questiorelibe Supreme Court was limited to the
“application of the equitable defense of lactesopyright infringementlaims brought within
the three-year look-back periodd. at 1972. In discussing the Comgit statute as a whole, the
Supreme Court stated that iniafringement suit “the limitationperiod generally begins to run
at the point when ‘the plaintiff cafle suit and obtain relief.”ld. at 1969. “A copyright claim
thus arises or ‘accrue[s] ven an infringing act occursld. But in a footnote, the Supreme
Court noted that “nine Court ofpppeals have adopted, as an alteveab the incident of injury
rule, a ‘discovery rule,” which starts the limitateoperiod when ‘the plaintiff discovers, or with

due diligence should have discovered, the infoag forms the basis for the claim,” and that it



would “not pass[] on the questibof which one was corredid. at 1969 n.4. Accordingly, the
Supreme Court did not purport¢bange any accrual laws in Retrellaopinion.

A recent Supreme Court decision confirms this readiriRetrfella SeeSCA Hygiene
Prods. Aktiebolag v. First Quality Baby Prods., LLX37 S. Ct. 954 (2017%CA Hygiene
presented the same question—whketihe equitable defense athes brought within a statute’s
limitations period—but in the similar context of the Patent Attat 959. The respondent
argued that “the accrual afclaim, the event that triggerethunning of a statute of limitations,
occurs when a plaintiff knows of a cause of actldnat 962. The Supreme Court noted that
such a statement

is not ordinarily tue. As we wrote iPetrella,“[a] claim ordinarily accrues ‘when [a]

plaintiff has a complete and present causactibn. . . . ” While some claims are subject

to a “discovery rule” under which the litations period begins when the plaintiff

discovers or should have discosd the injury giving rise tthe claim, that is not a

universal feature of statutes of limitations. . . . An@eatrella, we specifically noted that

“we have not passed on the question” whetherCopyright Act’s sttute of limitations

is governed by such a rule.

Id. (citations omitted)SCA Hygieneonfirms that the Supreme Court has not weighed in, one
way or another, owhena cause of action accrues for poses of a copyright claim.

The Seventh Circuit follows the istovery rule” for accrual purposésaiman v.
McFarlane,360 F.3d 644, 653 (7th Cir. 2004). T@eventh Circuit opinions sinéetrella
confirm that the Supreme Court’s decision did nabghte the discovery rulgithin this Circuit.
Like Petrella Chicago Building Design, P.C. v. Mongolian House, Iii@0 F.3d 610 (7th Cir.
2014), involved a defendant’s iifiging acts that occurred withthe “three-year lookback
period.”ld. at 616. To determine if the plaintiff's mgplaint was time barred, “the right question

to ask . . . [wa]s whether the complaint contadfj[allegations of infriging acts that occurred

within the three-year lookback period from the date on which the suit was fidetidwever,



the court “express[ed] no opinion” as to whetheetrellaabrogate[d] the discovery rule in
copyright cases,itl. at 618, and thus it was noéntral to its holding.In Consumer Health
Information Corp. v. Aniyn Pharmaceuticals, In¢819 F.3d 992 (7th Cir. 2016), the Seventh
Circuit considered &ispute over copyrighbwnership’ Id. at 995. The Seventh Circuit stated
that “when the gravamen ofcapyright suit is a contest oveopyright ownership, the claim
accrues when the claimant has express @ati@ competing claim of ownershipd. at 996.
This rule for a copyright ownership claim wdistinguished from an infringement claim, the
latter of which accrued “at the time the wrong occur[eld]. {(citing Petrella 134 S. Ct. at
1969). The Court did not discuBstrellafurther or its impactipon the discovery rule.
Although the discovery rule may be abrogatethwv this Circuit someday, this Court is
“bound to follow Seventh Circuit precedenErerck v. Pearson Educ., In&3 F. Supp. 3d 882,
887 n.3 (N.D. lll. 2014) (holding same). As tipaecedent stands today, the discovery rule
controls the determination of when a copyright infringement claim accrueBearelladoes not
instruct otherwise. Accordingly, the Plaintifitéaims regarding infriging acts that occurred
more than three-years before this action conord are not barred as a matter of law. The

Defendants’ Motion for Partisdummary Judgment is denied.

1 1n remanding the case, the Seventh Circuit altbfee the possibility that the plaintiff could
seek “a right to recover for infringing acts that ated . . . outside the three-year lookback period,”
which was not an issue properly before the cadrtAssumingPetrellaabrogated the discovery rule,
such a suggestion would have been impossible beeaysafringing act that occurred greater than three-
years prior would necessarily have fallen outsidettinee-year lookback period and thus been time
barred. The Seventh Circuit's suggestion makes s@mnse if the discovery rule remained unchanged
afterPetrella as the plaintiff could seek recovery for infringiacts that occurred outside the three-year
lookback period so long as the plaintiff did not have actual or constructive knowledge.
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CONCLUSION
For the foregoing reasons, the Defendaktstion for Partial Summary Judgment [ECF

No. 29] is DENIED.

SO ORDERED on May 8, 2017.
s/ Theresd.. Springmann
CHIEFJUDGETHERESAL. SPRINGMANN
UNITEDSTATESDISTRICT COURT




