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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
FORT WAYNE DIVISION
JAMES WILLIAM MYERS, SR.,

CAUSENO.: 1:16-CV-110-TLS

)
)
Plaintiff, )
)
V. )

)

COMMISSIONER OF SOCIAL SECURITY, )
Defendant. ))
OPINION AND ORDER
The Plaintiff, James Williams Myers Sr., seeks review of the final decision of the
Commissioner of the Sociak8urity Administration denying kiapplication for Disability
Insurance Benefits and SupplertarSecurity Income. The Plaifits application was denied
initially and upon reconsideration. On Sepbem4, 2014, an administrative law judge (ALJ)
held a hearing on the Plaintiff's applicaii On October 31, 2014, the ALJ issued a Decision
holding that the Plaintiff was nentitled to benefits because he was not disabled under the
relevant provisions of the Social SecuritytAdon January 29, 2016,&\ppeals Council denied
review of the ALJ’s decisiorthereby making the ALJ’s deaisi the final decision of the

Commissioner. The Plaintiff subsequenthed suit pursuant to 42 U.S.C. § 405(g) and

§ 1383(c)(3).

EVIDENCE OF RECORD
The Plaintiff was born on January 20, 1965.4R37, ECF No. 11.) He has received a
GED. (R. at 40.) The Plaintiff'eork history includes working asheating and air laborer, box

stacker, tow truck driver, anawstruction worker. (R. at 41-50.)
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In the present case, the Plaintiff claitnshave become disabled on October 23, 2012,
due to multiple physical and mental impaimt® including anxiety, major depressive
disorder/bipolar disorder, posaumatic stress disorder (PTSH)minished vision in one eye
and blindness in the other, chronic obsimepulmonary disorder (COPD), fiboromyalgia,

diabetes, sleep deprivation, anizeees. (Pl. Br. 2, ECF No. 19.)

THE ALJ'S HOLDING

Disability is defined as the “inability tengage in any substantial gainful activity by
reason of any medically determinable physicahental impairment which can be expected to
result in death or which has lasted or camtpeeeted to last for a continuous period of not less
than 12 months.” 42 U.S.C. § 423(d)(1)(A). Tofbend disabled, a claimant must demonstrate
that his physical or mental limitations prevéirh from doing not only his previous work, but
any other kind of gainful employment which existghe national economgonsidering his age,
education, and work expence. § 23(d)(2)(A).

An ALJ conducts a five-step inquiry irediding whether to grarmr deny benefits. 20
C.F.R. 8 404.1520. The first step is to deteemwhether the claimant no longer engages in
substantial gainful activity (SGA)d. In the case at hand, the ALJtelenined that the Plaintiff
did not engaged in SGA since the alleged onsdisaibility and thus, thBlaintiff satisfied the
step one inquiry. (R. at 15.) In step two, theJAletermines whether the claimant has a severe
impairment limiting the ability to do basic wodctivities pursuant t8 404.1520(c). Here, the
ALJ determined that the Plaintiff's impairmeniscluding PTSD, bipolar | disorder, chronic
obstructive pulmonary disease, obstructive skg@pea, obesity, ceral degenerative disc
disease, and right eye keratoconus were sewvgrarments because they significantly limit his

ability to perform basic work activitiedd, at 16.) Step three requsréhe ALJ to “consider the



medical severity of [the] impairment” to determine whether the impairment “meets or equals one
of [the] listings in appendix 1 .. ..” 8 404.15a@)(iii). If a claimant’s impairment(s),
considered singly or in combitan with other impairments, ride this level, he earns a
presumption of disability “whout considering [his] age, education, and work experience.” §
404.1520(d). But, if the impairment(s), either singfyin combination, falls short, an ALJ must
move to step four and examine the claimatresidual functional capacity” (RFC)—the types of
things he can still do physikg despite his limitations—to dermine whether he can perform
this “past relevant work,” § 404.1520(4)(iv), or whether the claiant can “make an adjustment
to other work” given the claimant®age, education, and work experienc& 404.1520(a)(4)(v).

In the case at hand, the ALJ determined tatPlaintiff’'s impairments, either singly or
in combination, do not meet or equal any of teérligs in Appendix 1 anthat the Plaintiff has
the RFC to perform light work, as definbg 8 404.1567(b). (R. at 16—18.) Specifically, the ALJ
held that the Plaintiff is able to engagdifting, carrying, pushing and pulling twenty pounds
occasionally and ten pounds frequently, standimdjar walking for up to six hours in an eight-
hour workday, sitting for up to six hours in alght-hour workday, &quent balancing and
stooping, occasional climbing ramps and stairsuching, kneeling, anctawling. (R. at 18.)
However, the ALJ added that the Plaintiff can mestenb ladders, ropes, or scaffolds, is limited
to occupations that do not require depth eption, should avoid concentrated exposure to
extreme temperatures, wetness, humidity, an@dums such as fumes, odors, dust, and gasses,
poorly ventilated area and chemicalsld.) Additionally, the Plaintiff is precluded from work
involving driving motor vehicles, operating hgasr dangerous equipment or machinery, or
being in close proximity to open flames with sharp objetds). {ith regard to the Plaintiff's

mental capacity, the ALJ found ththe Plaintiff is unable to engagecomplex or detailed tasks,



but is able to perform single, routine, and repatitasks consistent with unskilled work, and he
can sustain and attend to task®tlyhout the eight-hour workdayd() The Plaintiff is also
limited to low stress work and superficial irdetions with co-workerssupervisors, and no
contact with thegeneral public.I.)

In arriving at the RFC, the ALJ determintdt “the evidence of record does not
demonstrate that he is totatlisabled from performing work(R. at 20). First, the ALJ

examined the Plaintiff's mental impairments, and then his physical impairments.

A. Mental Impairments

When analyzing the Plaintiff's PTSD and bigomental impairments, the ALJ noted that
the claimant was discharged after attending one treatment session, that many of his symptoms
were treated by medications, and that the Bfadid not attend treatment sessions, or if he
attended, it was oylsuperficially. (d.)

The ALJ also examined the PlaintifiGlobal Assessment Functioning (GAF) scores,
which were consistently low from 2011 ¢dlugh 2013, typically indidang serious functioning
issues. The ALJ held that the first GAF exaation conducted by Dr. Yarling was an initial
assessment and is inconsistent with Dr. Yigi8 findings, thus, the ALJ gave the first GAF
score “only some weight.” (R. at 22.) The ALJ also scrutinized the GAF examination in 2012,
which was conducted by Mr. Bingi, a psychologist consultative exanmen. (R. at 21.) The
ALJ concluded that the Plaifftdid not appear to be genuimath Mr. Bingi because the
Plaintiff claimed that his &incé did everything around the house and he does not have a good
relationship with his family. However, the Ri&ff's fiancé suffers from bipolar disorder,
rendering her disabled, and the ALJ conclutihed she could not possibly do everything around

the house. Moreover, the ALJ noted that the Afaimis reconciled with his mother and watches



grandchildrehon a daily basisid.) Accordingly, the ALJ gav®r. Bingi’s opinions little
weight. Finally, though the Plaifits 2014 GAF score was low, th&LJ noted that the Plaintiff
was not prescribed any more intensive treatmamdsthus, did not appetr give the GAF score
much weight. (R. 22-23.)

In 2013, Dr. Pressner and Dr. Hill, psychologiahd state agency consultants, found that
the Plaintiff could understand, remember, and camtyon simple tasks, lege on a superficial
basis with coworkers, and had symptom improgetwith treatment compliance. (R. at 22.) The
ALJ found that the opinions of Dr. Pressaad Dr. Hill were supported by the record;
specifically the Plaintiff’'s symptomology improventan light of his renewed compliance with
treatment. Id.)

Though the ALJ detailed the 2014 treatment nates PTSD diagnosis by the Plaintiff's
treating psychiatrist Dr. Varma, the ALJ gave little weight to Dr. Varma’s opinion that the
Plaintiff is seriously limited in his abilityo work, holding that Dr. Varma’s diagnosis is
inconsistent with the Plaintiff's positive resporieeonsistent treatmerttis positive affect and
memory, and his ability to cope. (R. at 20, Z&jpin, the ALJ noted that the Plaintiff was
noncompliant with treatment, whiét when his symptoms returnetd.j Additionally, the ALJ
found both the Plaintiff's credility diminished and Dr. Varma’s diagnosis as unsupported by
the evidence because the ALJ determinedtttePlaintiff was nohonest with Dr. Varma
regarding the intensity, pergsce, and limiting effects die symptoms. (R. at 19-20.)

Specifically, the Plaintiff againlaimed that “his bipolar, diséed [fiancé] takes care of

! The Court notes that the ALJ appears to referere®lthintiff's babysitting of “his” grandchildren. The
Plaintiff points out that these are not his grandchildlbait rather, his fiancé’s grandchildren. The Court
holds that the distinction is notlegant—what is relevant is that the Plaintiff watches over children with
his fiancé, and the weight the ALJ accorded to this activity. The Court also notes that the Plaintiff's level
of involvement and management wHaabysitting these children is disputed.
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everything,” but the ALJ again determined tlkgly was not the case given her condition and
the fact that they both watdver grandchildren together. (& 20-21.) Moreover, Dr. Varma’s
notes revealed that the Plaintiff was coherentlzad an intact memory, thus, the ALJ concluded

that the Plaintiff can performraple work tasks. (R. at 22.)

B. Physicallmpairments

The ALJ first analyzed the Plaintiff's Q@D and pulmonary functions, holding that
clinical examinations have not revealed magaues and the Plaintifftgedibility is eroded both
by his continued smoking habit and his failure to follow through with recommendations to
further study and treat his conditions. (R. at Zhcordingly, the ALJ concluded that “the
symptoms must not be so sex@s to be debilitating.’ld.)

As for the Plaintiff's musculoskeletal issuéise ALJ reviewed the Plaintiff's statements
as well as the records of Dr. Bacchus, a consultative examiner. The ALJ concluded that the
Plaintiff generally has a full range of motion, atekpite considering his odity, the record does
not demonstrate more than a light functionatnietion (R. at 21, 23.) The ALJ also relied upon
the opinions of Dr. Bond and D¥lontoya, state medical consultaritsat the Plaintiff was able

to perform light physicalvork. (R. at 23.)

At the final step of the evaluation, the Adldtermined that the Plaintiff cannot perform
any past relevant workld.) However, because of the Plaintiff's age, education, work
experience, and RFC, the ALJ foutiét there are a significantmber of jobs in the national
economy that the Plaintiff could perform. (R24t) These jobs include price marker, cleaner,

and packagerld.)



STANDARD OF REVIEW

The decision of the ALJ is the finaédsion of the Commissioner when the Appeals
Council denies a request for revidviskowitz v. Astrue, 559 F.3d 736, 739 (7th Cir. 2009). A
court will affirm the Commissioner’s findings of fead denial of disabilitpenefits if they are
supported by substantial eviden€eaft v. Astrue, 539 F.3d 668, 673 (7th Cir. 2008).
Substantial evidence is “sucHaeant evidence as a reasonable mind might accept as adequate to
support a conclusionRichardson v. Perales, 402 U.S. 389, 401 (1971).

It is the duty of the ALJ to weigh thevidence, resolve matal conflicts, make
independent findings of fact, and resolve the case accordRighardson, 402 U.S. at 399—400.
In a substantial-evidence determination, the Coomsiders the entire adhistrative record but
does not reweigh evidence, resobamflicts, decide quesins of credibility, or substitute the
Court’s own judgment for #t of the CommissioneLopez ex rel. Lopez v. Barnhart, 336 F.3d
535, 539 (7th Cir. 2003). In other words, the Court conducts a “critical review of the evidence”
before affirming the Commissioner’s decisiand the decision cannstand if it lacks
evidentiary support or an inagigate discussion of the issubs.

When an ALJ recommends that the Agedeyy benefits, the ALJ must “provide a
logical bridge between the evidence and [her] conclusidiesty v. Astrue, 580 F.3d 471, 475
(7th Cir. 2009) (internal quotation marks asitation omitted). Though the ALJ is not required
to address every piece of evidence or testiyrpresented, “as with any well-reasoned decision,
the ALJ must rest its denial of benefits on@abtte evidence containa@dthe record and must
explain why contrary evidence does not persudderder v. Astrue, 516 F.3d 539, 544 (7th Cir.
2008). Where conflicting evidence would allogasonable minds to differ as to whether the

claimant is disabled, it is the ALJ'sg@onsibility to reslve those conflictsElder v. Astrue, 529



F.3d 408, 414 (7th Cir. 2008). Conclusions of laes @t entitled to suctieference, however, so
where the ALJ commits an error of law, the Gauust reverse the decision regardless of the
volume of evidence suppanty the factual finding€Binion v. Chater, 108 F.3d 780, 782 (7th Cir.

1997).

ANALYSIS
On appeal to this Court, the Plaintifiggents the following faults with the ALJ’s
decision: the ALJ did not propgrtonsider the Plaintiff's filmmyalgia diagnosis, the ALJ did
not properly evaluate the Plaintiff's disabling symptoms and thus incorrectly reached an adverse
credibility determination, the ALJ failed t@@ount for the Plaintif§ anxiety condition under
Listing 12.06 and failed to find him disabled pursuant to Listing 12.04 (“Affective Disorders”),
and the ALJ failed to adequately weight thedical opinion evidence. (Pl.’s Br. 14, 15, 20, 22,

ECF No. 19.)

A. The Plaintiff's Fibromyalgia Diagnosis

The Plaintiff argues that heas diagnosed with fiboromyalgia and the ALJ did not
properly evaluate this diagnosis.

Upon review of the Record, the Court ig nonfident that the ALJ gave appropriate
consideration to the Plaintiff’fiboromyalgia diagnosis. Though the ALJ questioned the Plaintiff
about the diagnosis at theabhearing, the ALJ never oa mentioned the Plaintiff's
fiboromyalgia diagnosis in her decisioise€ R. at 62—63.) Though an ALJ need not mention
every piece of evidence in thecord, an ALJ “simply cannot réeionly the evidence that is
supportive of her ultimate conclusion without acknowledging and addressing the significant

contrary evidence in the recorddioorev. Calvin, 743 F.3d 1118, 1124 (7th Cir. 2014). Here,



the ALJ appeared to have reviewed the Rldmrecords diagnosing him with fiboromyalgia,

asked the Plaintiff about his diagnosis on the record, and received a response concerning his pain
resulting from the condition and his treatmesgimen. The ALJ did not explain why the

fibromyalgia diagnosisvas not persuasive.

Though the Government argues that therf@faidid not establish a diagnosis of
fibromyalgia, this is a post-hoc rationalizatiamathe Court must limit its review to the rationale
offered by the ALJSEC v. Chenery Corp., 318 U.S. 80, 90-93 (1943)anson v. Colvin, 760
F.3d 759, 762 (7th Cir. 2014). Here, the ALJ dal offer any rationalization. Accordingly, the
Court holds that the ALJ failed sdequately consider the Pltifs fiboromyalgia diagnosis. The
Court remands this case to the ALJ and htitds the ALJ must “acknowledge and address” the
Plaintiff's diagnosis of fiboromyalgia when det@ining whether there isr is not sufficient

evidence supporting the diagnosis ahié diagnosis is insignificaritloore, 743 F.3d at 1124.

B. The Plaintiff's Credibility Determination

The Plaintiff further finds fault with the ALs finding that the Plaintiff was only partially
credible because of his noncompliance withttmemt and his actions of caring for children.

First, the Plaintiff argues th#éte ALJ did not inquire of & Plaintiff during the hearing
or otherwise analyze why the Ri&ff was noncompliant with tréaent and/or unable to afford
to follow through with treatment. According tcetilaintiff, the ALJ overlooked in her decision
that the Plaintiff had no insurance, could onlgrsglically afford medication, and received care
through an indigent clinic. The Court affirms tlaat ALJ “must not draw any inferences about
an individual's symptoms and their functionalesffs from a failure to seek or pursue regular
medical treatment without first considering axplanations that thedividual may provide.”

Mossv. Astrue, 555 F.3d 556, 562 (7th Cir. 2009) (citation omittddjerefore, “ALJs have a



duty to consider factors like inability to trayehental iliness, or economic constraints that may
have prevented claimants from seeking [or] receiving medical careiti v. Astrue, 958 F.
Supp. 2d 961, 977 (N.D. Ill. 2013). Though the ALJ noted that the Plaintiff's symptoms were
adequately managed under treatment and thd¢vkéeof treatment prescribed was inconsistent
with the Plaintiff's allegations asubjective disability, the Court remands this case to the ALJ to
the extent that the ALJ predicated her adverse credibility determination on the Plaintiff’s
noncompliance without analyzing whether the mi#is noncompliance was due to factors such
as the inability to go to the clinic on a sufficidratsis, mental illness, @onomic constraints.
Second, the Plaintiff argues that the ALJ iogerly discredited the Plaintiff's credibility
based upon his ability to help care for childreraataily basis. The Court finds that the Seventh
Circuit has acknowledged that care for childreasglnot automatically eqgteato the ability to
work. See Gentle v. Barnhart, 430 F.3d 865, 867 (7th Cir. 2008 he administrative law
judge’s casual equating of hobwdd work [including care for children] to work in the labor
market cannot stand.”). Thisl&cause “taking ca@ an infant, although demanding, has a
degree of flexibility that work in the workpladees not. You can park the infant in a playpen
for much of the day, and . . . it will sleep much of the day . ld. 4t 867—68. Accordingly,
though the ALJ may review the Ridiff's daily activities, includig household chores and taking
care of children, when analygj his symptoms and severity la§ alleged disability, the
Plaintiff's ability to engage in child rearinpauld not be a basis for an adverse credibility
determination, especially in the sense thatthé& should not concludthat the Plaintiff is

concealing his ability to work.
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C. The Anxiety Listing (12.06) andAffective Disorder Listing (12.04)

The Plaintiff next argues th#te ALJ erred by failing to corder the possibility that the
Plaintiff has a severe disability pursuant.tsting 12.06 (“Anxiety Related Disorders”) and/or
by failing to find the Plaintiff severely disked pursuant to Listing 12.04 (“Affective
Disorders”).

First, the Plaintiff points ouhat PTSD is an anxiety-related disorder. Due to the
evidence in the record that the Plaintiff is impdidue to his PTSD, the Plaintiff contends that
the ALJ should have discussed his PTSD immairt and described why the condition does or
does not meet the anxiety relatedaiders Listing 12.06 requirements.

Here, similar to the Court’s analysis oétfibromyalgia analysis, the Court is not
confident that the ALJ gaveppropriate consideratn to the Plaintiff's PTSD and anxiety
disorders in the portion of her decision ceming Appendix 1. Though the ALJ mentions the
Plaintiff's PTSD elsewhere iher decision, the ALJ does maention the Plaintiff's PTSD
diagnosis in her angdis of Appendix 1.$eeR. at 16-18.) “In considarg whether a claimant’s
conditions meets or equals a listed impairmantALJ must discuss the listing by name and
offer more than perfunctorgnalysis of the listing.Barnett v. Barnhart, 381 F.3d 664, 668 (7th
Cir. 2004).

The Government argues that the Plaintiff did not establish a diagnosis of disabling
anxiety related issues because there was rablelmedical opinion on this point. However, the
Court must limit its review to the rationale offered by the AClenery, 318 U.S. at 90-93;
Hanson, 760 F.3d at 762. Here, though the ALJ referenced the opinions of the medical
consultants, Dr. Pressner and Dr. Hill, the ALd ot draw a logical bridge explaining that she

found the opinions of the medical consultantedainative of whether there is no reliable
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medical diagnosis of anxiety rédal disorders and/or PTSD. Theutt cannot speculate as to the
ALJ’s decision-making. Accordingly, the Court hslthat the ALJ failed to adequately consider
the applicability of Listing 12.06 tthe Plaintiff's claim of a PTSD diagnosis, and remands this
case for the ALJ to do so.

Second, the Plaintiff argues that the ALJ érreanalyzing the 12.04 Listing because she
failed to examine the Plaintiff's mental impairments, taken together, when evaluating whether
the impairments fulfill the severity requirementsAppendix 1. The Court presently declines to
review the Plaintiff's argumendn this point. Because of the Als errors with evaluating the
Plaintiff's potential anxiety disorders, includy PTSD, the ALJ will have to reexamine whether
the disorders meet the requissiverity requirements of the listing in Appendix 1. In other
words, because the Court has remanded to tlketé\kevisit her analysis of Appendix 1, the

challenge made specifically to the AEHnalysis of Listing 12.04 is moot.

D. Treating Sources

Lastly, the Court declines to review the A& analysis of Dr. Vlana’s medical opinions.
Because of the ALJ’s errors with evaluating Baintiff’s fiboromyalgia and anxiety disorders,
the ALJ will review Dr. Varma's treatmengéecords, among other relevant medical records.

Therefore, the challenge made to the ALJ’'s auramalysis of Dr. Varia's opinions is moot.

CONCLUSION
For the reasons stated above, the Court REVERSES the Commissioner’s decision and
REMANDS to the ALJ for further proceimljs consistent with this Opinion.
SO ORDERED on August 23, 2017.

s/ Theresa L. Springmann
(HIEF JUDGE THERESA L. SPRINGMANN
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