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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
FORT WAYNE DIVISION

AFFINITY MUTUAL INSURANCE )
as Subrogee of HOLMES & )
COMPANY, INC., )
)
Plaintiffs, )
) CAUSE NO: 1:16-CV-155-TLS
V. )
)
)

NIDEC AVTRON AUTOMATION
CORPORATION )

)
Defendant. )

OPINION AND ORDER

This matter is before the Court on Dedant Nidec Avtrors Motion to Dismiss[ECF
No. 5]for failure to state a clainThe Plaintiffs, Affinity Mutual Insurance (“Affinity”), andits
subrogorHolmes & Company, Inc. (“Holmes’jiled a Complaint [ECF No.]8n the Whitley
Circuit Court against the Defendant on April 13, 2Ml&gingthata product defeawith the
Defendant'sactive front end power correctionsgsgm caused a fire on Holmsgroperty. he
case was removed to federalct on May 13, 2016. The Defendants filed the Motion and its
Memorandum in Support [ECF No. Ble same daylhe Plaintifs filed their Brief inResponse
to Defendant Motion to Dismiss[ECF No. 20] on June 24, 20TBhe Defendant filed its Reply

[ECF No. 21] on July 1, 2016. The motion is ripe for ruling.

STANDARD OF REVIEW
A motion to dismiss pursuant to Federal Rule of Civil Procedure B)(t@gts the
sufficiency of the complaint and not the merits of the itbson v. City of Chi., 910 F.2d 1510,

1520 (7th Cir. 1990). Requirements for stating a claim under the federal pleadingdstarda
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straight forward. A pleading that states aroldor relief must set forth “a short and plain
statement of the grounds for the court’s jurisdiction . . . a short and plain statenmentlairn
showing that the pleader is entitled to relief,” and “a demand for relief sodgu."R. Civ. P.
8(a). Inconsidering motions to dismiss for failure to state a claim, the court presumeb-all we
pleaded allegations to be true, views them in the light most favorable to the planatific@epts
as true all reasonable inferences to be drawn from the allegadtbimgpool Fin. Corp. v. GN
Holdings, Inc., 67 F.3d 605, 608 (7th Cir. 1995).

Additionally, a complaint must contain sufficient factual matter to “state a claim tb relie
that is plausible on its faceBell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (20@). “A claim has
facial plausibility when the pleaded factual content allows the court to deasgdlsonable
inference that the defendant is liable for the misconduct allegekkt oft v. Igbal, 556 U.S.

662, 678 (2009) (citingdwombly, 550 U.S. at 556 Although the court must accept as true all
well-pleaded facts and draw all permissible inferences in the Plaintiff's iaveed not accept
as true “[tlhreadbare recitals of the elements of a cause of action, suppamedebgonclusory
statements.Td. at 678 (citingTwombly, 550 U.S. at 555). Legal conclusions can provide a
complaint’s framework, but unless welleaded factual allegations move the claims from
conceivable to plausible, they are insufficient to state a cldimat 680. A plaintiff @an also
plead himself out of court if he pleads facts that preclude ré8efAtkins v. City of Chi., 631
F.3d 823, 832 (7th Cir. 2011gdwards v. Shyder, 478 F.3d 827, 830 (7th Cir. 200R)rCready

v. Ebay, Inc., 453 F.3d 882, 888 (7th Cir. 2006).



COMPLAINT ALLEGATIONS

The Plaintiffs aréAffinity, a commercial entity organized under the laws of Ohio with its
principle place of business in Ohio, and Holmes, an Indiana corporation with its prjlagxe
of business in Indiana. (Compl. 11 2, 4, ECF NpTBe Defendanis a Delaware corporation
with its principle place of business in Missodrhe Plaintiffs allege that tHeefendant’s active
front end power correction syst§t\FE”) , which was installed on Holmes’ property, was
defective and caused tvseparate power surges in the span of four months with the second surge
resulting in a fireAccording to the Plaintiffs, “[sJubsequent investigation revealed that the cause
of the fire in or around the AFE was the result of improper installation, improggndes
improper manufacturing, and/or improper electrical/control work performed on tBdAF
Defendant.”(ld.  8.) The Plaintiffs assefour claimsagainst the Defendartount | allegeshat
the Defendant was negligent by failing to take propecqrgons when installing and
maintaining the active front end power i@mtion systengld. 11 1+14)Count Il allegeshat the
Defendant breached its contract with tR&intiffs to “exercise . . good workmanship under the
applicable codes and standards for thegieselection, installation and inspectiortteg AFE
(Id. 11 15-20.) Count Il allegethatthe Defendant breagmplied warranties for the installation
of and use of the AFH(. 11 2124.) and Count IV allegdkat the Defendant igable uinder a

theoly of strict products liabilityld. 1 26-30.)

ANALYSIS
A federal district court has original subject matter jurisdiction where is complete

diversity of citizenship among the parties and the amount in contragesatisfied Howell by



Goerdt v. Tribue Entertainment Co., 106 F.3d 215, 217 (7th Cir. 199FRere diversity is met
given the allegations of the Complaint.

Looking first at thenegligencestrict liability and breach of implied warrantieaims,
the Defendant’s principle arguant is that the @mplaint does natet forth sufficientacts, and
merely sets forth conclusory allegations that formulaically recite the eterakthe claimsThe
Defendanfurther contendghat the @mplaint is factually deficient becauge&loes not State
how the AFE was defective, what testing was not done that should have been, and does not
explain, in any way, how the AFE malfunctioned.” (Mot. Dismiss 3, ECF NBu6yetailed
facts such as these are not necessasyrmave a motion to dismiss t@use thelaim need only
contain enough facts to be plausible on its faEbe pleading standard Rule 8 announces does
not require ‘detailed factual allegations,’ but it demands more than an unadorneefetteant
unlawfully-harmedme accusation.Igbal, 556 U.S. at 678 (quotingvombly, 550 U.S. at 555).

The Plaintiffsallegethat the AFE caused two power surges, one of which led to the AFE
catching fire. These actionallegedy causedreal and personal property damage, loss of
business income,” and incurred additional expenses in an amount well in excess of $75,000.
(Compl. 1 9.)These facts alone are sufficient to present a plausible claim of relief

Turning next taCount Il, the Plaintiffs allege that they had a contract with the Defendant
which included “the duties to properly design, select, install, inspect and/or supeogse t
services with respect to the AFE in accordance with the applicable codearahatds, and/or in
a good and workmanlike mannerltl( 17.) The Plaintiffsfurther alege that they had complied
with all conditions within the contrackd; 1 18), and thathe Defendant breached its
performance of the contract because the AFE was defetdivief(19-20). The Defendant

argues that the Plaintiffs allege[] no factual allegations to shore up . . . bare assertions” (Mot.



Dismiss3.) Here,the Plaintiffsadequately pleaddatdatthey performedll conditions precedent

to the contractAllied Alloys, L.P. v. Omnisource Corp., No. 1:09€V-112, 2010 WL 1541225, at

*3 (N.D. Ind. Apr. 15, 2010) (“In pleading conditions precedent, it suffices to allegealjgne

that all conditions precedent have occurred or been performé&ldeyemaining allegatierthat
theDefendant breached its performance of the conivaath included installing a nodefective
AFE—is also sufficiently pleadUnder the terms of the agreement, the Defendant was to provide
the Plaintiff with a nordefective AFE that wouldot have caused two power surges, one of

which caused é&re. It is plausible to infer the Defendant breached its contract terms.

CONCLUSION
For the foeging reasons, the CoUDENIES theDefendant’sMotion to Dismiss[ECF
No. 5.]
SO ORDERED o Decembedt.3, 2016.
s/ Theresa L. Springmann

THERE®A L. SPRINGMANN
UNITED STATES DISTRICT COURT




